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| Conſtitutional Queſtion: of the higheſt 


importance! has lately been agitated both ja 
and out of Parliament, and the moſt gpg 
| gte Opinions have, been held upon the Sub- 
ject. Thoſe. invaluable: Rights of the People, © 
the Trial 4y Jury, and the Lilerty ef the 
Preſ have been in jmminent Danger: and 
it has been deemed neceſſary ts paſa an Act 


of Parliament in order to ſecure ithem. As , 


though the Panzer ſeemi di he thereby 
preſent averted, there arg or ber. Means by 


whieb the fame pernicious Principles. ithigt 
e . may be carried W. 
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The Public, therefore, muſt be put upon 


their guard. The Chief Juſtice of the King's 
Bench has lately been defeated, as to his 
prepoſterous Pretenſions reſpecting the Power f 

of Judges; but, who will anſwer that fimilar 80 


Pretenſions will never be revived ? 


It is proper that the Country at large, and 
particularly that thoſe who are liable to be 
called upon to ſerve on Juries, ſhould be ac- _ 
quainted with their Rights; and when that 


Knowledge ſhall be univerſally diffuſed, our 5 5 


Liberties will be ſecure, A diſpaſſionate 
Inveſtigation of our Laws and Conſtitution 


is expedient at all Times; but, after the At- 


i 3 * 
— | % 2 * 4 
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tacks-that have been made upon the Conduct 
of thoſe in Parliament, who have conſidered 
it as their Duty to ſupport the Libel Bill of 5 

Mr. Fox, it becomes peculiarly proper to 


give to the Public, a fair Opportunity of 5 PU: 


comparing the Arguments in Support of that 
Bill, with thoſe on the oppoſite Side of the 
«Queſtion. The enlightened Part of the Na- 
n "= 03 | 


tion 


{\ 


| 4131 
tion will then judge, whether the Houſe of 
Commons, and the Majority of the Houſe 
of Lords, have meritoriouſly ſtood forth in 
the Defence of the moſt effential Rights of 
tze People, or whether they have promoted 


(as it has been ſaid) : the Confuſion and 


« Deftruttion of the Law of England. 
The Object of the Act that I have men- 
e is to remove ill- founded Doubts re- 

ing the Functions of Juries in Caſes of 


| Libel z and to prevent a Practice from pre- 
vailing with reſpe& to the Crime of Libel, 


which is contrary to the firſt Principles of 


our Criminal Law in all other Caſes. That 
Act of Parliament does not alter the Law; 
but it confirms it, by condemning as. legal 


''' a Species of Direction to a Jury that e 


to be reprobated, and condemned. "I 
It i is thereby declared and enacted, N on 

every Trial for the making or publiſhing any 

Libel, the Jury may give a General Verdict of 


nn, Shir, upon che whole Marrer 


B 2 r 


64 Y 
pur in Tue; Al iin lobte este mech 5 
by the Court or Judge, to find the Defendant 
or Defendatits Guilty, merely on the Proof of 
the Pub lation of the Paper charged to be a 
Libel, and of the Senſe aſcribed to Op ns 
the Indictment or Information, 
It will ſearcely be believed by Poſteticy, 
that at the End of the Eighteenth Century, 
a Syftern ſhould have been attempted to be 
- eſtabliſhed, that Jurics ſhould be dire to 
find a Man Guilty of a Crime, for publilhing 
2 Paper which perhaps contains no crimind 
Matter whatfoë ver; and that the Queſtion of 
_ the Criminality or Innicence of the Perſon | 
thus Buy convicted by the Jury, mould 
afterwards be decided by Judger appointed 
by” the Crown: which Syſtem; if it had 
been eſtabliſhed, would have annihilated at 
one Blow the Liberty of England. 
It is ſaid, 4 That the Criminality or In- 
V nocence of um Al dine (Which includes 
7 3 0 Paper ritten) is che Reſult of the 
5 8 «« Judgment 


T2 

« Judginent which the Law pronouores ups | 
on that Act, and muſt therefore be; in 
Wal Caſes, and under all Circumſtances, 
© Matter of Law, and not . . or 


8 Fact +,” 


the criminal Killing in the Caſe of Murder, 


5 eee — 


the Burglary in the Caſe of Hauſebrraking, 
the criminal Publication in the Caſe-of Lis 
bel. Ge. And ne 1 
theſe Acts is ſaid to be Matter Law. 
Now, let us conſider what is the Prattice 
of the Judges upon this Subject. in ie 
Caſe of Homicide, they always leave to be 
Jury to find, chat the Priſoner is Guilty of 
Murder, or Guilty of Manflaughter, or Not 


Guilty; but they do gr · direct the Jury to 


3 


find the Fact of killing, and the Circum/lances,- 
that attended the AY and to leave 40 the 


5 115 * 
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1 nen 
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F See the Anfwer of the Judges to "the firſt 
* put to them by the * Houle of Lords, 9 


B . x "Court 


1 


. 
Court to decide upon the Point of Low; 
namely, whether ſuch killing be Murder, or 
| Manſlaughter, or juſtifiable Homicide, In 
like manner, in the Caſe of Houſebreaking, 
they leave to the Jury to find whether the 
Priſoner be Guilty or Not Guilty of Burgia- 
; but they do not direct the Jury to find 
the Facts, and to leave to the Court the De- 
eiſion of the Matter of Law. On the con- 


0 trary, in both theſe Caſes, it is every Day's 


Practice, for the Judge or Court before whom 
the Defendant is tried, to leave to the Fury, 
not only the Deciſion upon the Matters of 
Fact, but alſo the Deciſion upon the Crimina- 
* or Innocence of the Defendant. | 

It therefore becomes neceſſary to examine, 
; whether there be any good Reaſon for adopt- 
ing a different Line of Conduct in the Caſe of 
Libel, from that which it is the daily Practice 
of the Judges to purſue in the Caſe of Murder. 
But firſt, it will be proper to take a general 
View of the Nature of the e upon 
2 e Proſecution. ; 


P4010 5 


67 * 


The very Form of the Proceedings upon 
the Trial of a Perſon charged with any : 2 
Crime, proves that it is no? the Fudge who _ 
is to decide, but the Fury, whether ſuch 
Perſon be, or be not, Guilty. The Form of . 


| thoſe Proceedings may be found in different | 


Books. 2 
If the Defendant ay, Net Guily, 10 is 
ina aſked, How wilt thou be tried? which 
was formerly a very ſignificant Queſtion, 


though it is not ſo now ; becauſe anciently, © 


trial by Bartel, and trial by Ordeal were uſed, 
as well as by the Country, or a Jury. There- 
fore, it is now uſually anſwered, ** By God 
and the Country.” The Jury are then called; 
the Proclamation is then made; the Defend 
ant is then told he may challenge the Jury 3 
and the Jury is then ſworn. Then they are 
counted (to know whether the J ury be come! 
plete); and then they are charged in the fol · 

lowing words: You/good Men that are 
2 * ſworn, you ſhall underſtand, that A. B. 

* % now - 


: 


119 
i} « dow Prifoner at the Bar, ſtands indicted, 
for that he” reciting the Indictment]! : 
© to which Indictment he hath pleaded: Not 
Guilty, and for his Trial hath put kim- 
„ ſelf upon God and bis Country, which 
«COUNTRY YOU ARE; ſo chat Tour | 
* Charge is, to inquire whether he be Gun. 
S of the? [Crime] - n ee 
e indicted, or not Guilty. - 
Of what Crime, therefore, is the Jury 
cburged to inquire, whether the Priſoner be 
Guilty, or Not Guilty ? Of the Crime; ſays 
the CHARGE, whereof be flands indiffed. 
And where are the Jury to find that Grime 
dbſeribed? Of courſe in the INDICT. 
MRNT. Let us then (in order to find the 
acurate Deſtriprion of that Crime) examine 
the Form of the Indictment, which is as fol- 
lows: vide hett, That A. B. late of —. in 
Senne on the — day of 


—— Tfeloniouſly, or maliciouſly, or | 
6ihebwiſe) as the Caſe may be] did” ¶ſtat- 


(9) | 
ing the Crime'committed], And ſo the 
# Jurors aforeſaid,” namely, the Grand Ju- 
ry], * upon their Oath do ſay, that the ſaid 
„„ Wins on the aforeſaid Day, at ——», in 
e the County of , in Mannes and Form. 
r aforeſaid;?/ [fcloniouſly, or maliciouſiy. 
or otherwiſe, as the Caſe may be] . did?” 
{ſtating the Crime committed) e againſt the 
Peace of our faid Lord the King, his 
Cron and Dignity, and againſt the Form 
| 45 of the Statute in ſuch W | 

* vided. ” | : h 

1 — Right, Rs 4 Duty of 
wes find the Defendant Not Guilty, un- 
leſs they be convmeed ; firſt, that he commit- 
zed che Act; ſecondly, that he did it with 
| tegal Malice; thirdly, that the Act ſo done 
was # againſt the Peace of the King,” that is 
| to ſay, againſt the Peace of the Country ; ang | 
Ae Parliament), that the Act ſo done was 


« againſt the Form of the Statute in ſuch C ˖ 


| 10% made 
oma C 
Jann 4 , 
R > | 2 


- 
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125 e provided.. But dhe Lau implies 
that Every Offence againſt the \Statute a 
againſt the Peace,” as Lord Hale f ſays. : 
In the Caſe of an Offence againſt. an Act 
of Parliament, the Jury being expreſsly 
cbarged to find, whether the Act done be, or 
be not, done * againſt the Form F the Sta- 
ute, it is manifeſtly an Abſurdity to main- 
rain, that in 2b Caſe the Jury have no Right 
to decide upon Matter of Law ; for, nothing 
can be more clearly. Matter 'of Lau, than 
the Confiruftion of an Af of Parliament. 
The Abſurdity of the Propoſition,” that Ju- 
ries hahe no Right to decide upon Matters of 
Law, as well as upon Matters of Fact, when 
a complex Queſtion of Law and Fact is brought 
before them, is equally; groſs in every other 
Inſtance ; though, Ry rn” 


Fer, leſs —— t 
— — ee n h 
© + Ses Lord Hale's rien ot the Crown, vil i. . 
b. 188, | = 5 7 3 195 n = l 
e 


| © 119 | | 
i [Suppoſe a Man to be indicted for High 

_ Treaſon; upon the Statute of Queen Anne , 
by which it is enacted, . That if any Pars 
*<" ſon or Perſons ſhall,” maliciouſly, adviſed. 
« Iy and directly, by writing er printing, 
„ maintain and affirm, that the Kings or 
„ Queens of this Realm, with and by the 
< Authority of Parliament, art not able to 
. make Laws and Statutes of "ſufficient | 
Fores and Validity to mit and bind the 
5 **" Crown," and the Deſcent, * Limitation; 
„Inheritance, and Government thereof, 
«every ſuch Perſon or Perſons ſhall be 
1 guilty of High Treaſon, and being there 
* of lawfully convicted, ſhall be adjudged 
, Traitors, and ſhall ſuffer Pains of Death, 
and all Loſſes, and Forfeitures, as in Caſes 
b of High Treaſon.“ And ſuppoſe that the | 
bolt of the Book, or of the Paper publiſhed, 
Ep RE ¹ . enn, 


| | s te : 
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4 Now; let as examine; whether it will beſt 
dnfeer the Rade'of Juſtice; that the Crizainis 
lity; or Jnnbcence of the Perſon ſo accuſed of 
High Treaſon, be Deans 7 b. or by 
7 Court. | 
* A Priſoner hs the Advantage of challng 
ing | peremptorily, Twenty Jurymen in the 

Caſes of Petit Treaſon and Felony, and no 
Jeſs than Thirty-fve in the Caſe of High 
challenging. for Cauſe, any Number of Jury». 
Hen, without limit, in all Caſes f. ; This 


4 Bibekfone, in his Comnttientarics, ye iv, 
p. 954, 8th Edit. after, having explained the 
different Grounds for challenging Jurymen, ſays 
oh + Challenges upon any of the foregaing Accounts 
are ftiled Chollenges for Cagſe, which may be 
* without Stint in both criminal and civil Trials. 
FgZut in criminal Caſes, or at leaſt in capital 
4 ones, there is (in favorem vite) allowed to the 
« Priſoner nne, 
1 i 2 Challenge 


( 13 ) 
ewe how. great am Advantage it is ta- ang 
Perſon in this Country, to be tried ya Fay 
ba hy eg, e a 


1 to a2 _ vember Jura, 
„ hüut ſbewing any Cauſe: ct all, Wich it 
V called a perrnꝶtaty (hallen + à Frov inen fall of 
© that Tenderneſs and Humanity do Priſoners, fur 
A * which our Engliſh Laws) are juſtly famous. 

e This is grounded on two; Reaſons. 1ſt, As 
| « every one. muſt b be ſenſible, What. ſudden Im- 
85 pPreſſions and unaccountable Prejudices | weare 
2 1 1 to conceive, upon the bare Looks and Gel- 
1 tures of another; and how neceſſary i it is, cat a 
*-Prifoiner tuen put to defend his Lie) mould | 
un moet u good Opinion of dir Fury, 'Yhe Want of 
n Which might totally diſeoncert hint; Be Lw 
* wills that he ſhould xo? be tried by any. owe 
* Mean againſt whom he has conceived. a-Preju- | 
dice, eveh without being able to affign' a Reaſon 
For Tach his Villike. adly, Betauſe upon Chal- 
later for Cauſe Thewn, if the Reaſon aſligngd 


prove inſufficient to ſet aſide che Juror; per- 
18 72 the bare queltioning hid indifference may 
8 ſometimes 


( 14 js 

" anibprionadler Men. | Whereds, were a | 
Judges, or any of them, to decide upon his 
Innocence, or | Guilt, he would be; tried by 
Men, not one of whom he could challenge, 
however ahnoxious they might be to him; 
| for, Blackſtone, in his Commentaties F. ſays; 
By the Laws of England, in the Times of 
« Bratton'and Pleta, a Fudge might be re- 
«© fuſed for good Cauſe; but, now the Law is l 
K otherwiſe, and it is held that Fudger or 
*. Fuftices cannot be challenged. F 
., Suppoſe, for example, that Sir Bae 

| made 4 Judge i in n England; and e that 
the Honourable Member of the Houſe of 
Comme, who wee in a that a Houſe G. 


* Nee * 4 14 
+] * U J „ 


N £2435) "ERX”; 


"3 pes leere 


2 by _ — nt Mi — — 


We | 
« Eons provoke a Reſentment; ; to > prevent 
— all ill Conſequences from which, the Priſoner 
i is Rill at liberty, 1 if he | Pleaſes, prrempterip 00 | 
8 n 
ber .. no. 
| S 


6 


rorhitnet 


I 

8+ Eljab Impey be. impeached for. the Mur- 
der of Nuncomar, were to be indiQed, for 

_ " publiſhing a Pamphlet ſuppoſed. to contain 
 High' Treaſon no Man could endure, the 
Idea that that Gentleman's Congemanation or 
Acquittal ſhould depend upon che Decihon of 
that very Man, whom he had (properly + or 
improperly; no Matter which) thus publicly 
accuſed. . in 6 3. 0 n 
But, to put a Rill ſtronger Caſe, Suppoſe 
2 Webs of the Houſe of Commons were 
to move that Houſe to impeach all £ the e Fudges 
| the Court of King's 'Begch (and one of 
the principal Reaſons for which the Trial by 
Impeactiment was eſtabliſhed, was in order 
to * able to e Judges who o night 4. 


— 


1 19 „ tt ht 


i —— ett. wa þ _. = ” 


* — 


* — 2. 


41. No reflection whatever is here intended 
againſt the Learned Gentleman above alluded 
io; inaſmuch, as it is to be preſumed that he 
was innocent, as the Houſe of Commons reject- 
ed the Motion'for his Impeachment. - 7 + | | 
A ſerve 


© ide Deich of ſome material Witneſs, or 


dat the Fate of the very Oentleman wie 
| Had moved it in the Houſe of Commons, 


depending upon the Deciſion of 2 fair, h- 
: neſt and impartial Jury? 


9 
- 


( ab 3 


4 enn 
de be adopted by chat Houſe; and that thoſs | 


Judges were to be actually tried in Weſtz 


Waiter Hal, u che | Bar of e Hole 
8 and ſuppoſe chat, froni 


other Cauſe, thoſe Judges, ſo impeathed; 
were to be acquitted. Could it be endured; 
that the Fate of the Managers who had 


conducted the Impeachment, nay perhaps, 


Mould,” upon an Indiæment for à Libel, | 
br perhaps upon an Isdiæment for High | 
iryeaſon, depend upon thoſe very Judges 
whom they had thus impeached, inſtead of 


1, Bleckfone, i in his Commentaries +, gel- | 


— al the Trial 1 et or the 3 


1 

ſays, * The Antiquity and Excellence of this 
Trial for the ſettling of civil Property hav 
before been explained at latge. Aud it 

vin hold much ſtronger in 6rimmnal CE 
inte, in Times of Difficulty and Danger 
u more is to be apprehended front he 
+%,VIOLENCE AND PARTIALITY: OP 
«JUDGES. appointed by the Crown, in 
e Suits between the King and the Subject 
than in Diſputes between one Individual 
«and another, to ſettle the Metet and Boun« 
Aries of private Property. Our Law has 
** therefore wiſely placed this ſtrong and 
«two-fold Barrier, of a Preſentment, and 
_ 4%. a Trial by Fury, between the Liberties of 
« the People, and the Prerogative of the 
“Crown. It was neceſſary for preſerving 5 

the admirable Balance of our Conſtitution, 

* to veſt the Executive Power of the Laws 
in the Prince: and yet this Power might 
de dangerous and deſtructive to that very 
* * Conſtitution, if exerted. without. Check or 
a Do = oo 


' © 
* 


„ 
; 4 Controul, by Fuſtices of Oyer and Ter- 
1 miner occaſionally named by the Crown; 
who might then, as in France or Turkey, 
« impriſon, diſpatch, or exile, any Man that 
«© was obnoxious to the Government, by an 
© inſtant laration, that ſuch is heir Will 
1 and Pleaſure, But the Founders of the 
| ____** Engliſh Laws have, with excellent Fore- 
| * caſt, contrived that no Man ſhould be 


* tal Crime, unleſs upon the preparatory A- 


i cuſation of Twelve or more of his Fellows ' 5 


Subjects, the Grand Jury; and that the 
& Truth F every Accuſation, whether pre- 
« ferred in the Shape of Indictment, In- 
« formation, or Appeal, ſhould afterwards 
be confirmed by the unanimous Sufrage 

, Twelve. of his Equals and Neighbours, | 

** indifferently choſen, and ſuperior to all 

. Suſpicion. So that the Liberties of Eng- 

e land cannot but ſubſiſt, ſo long as this 
oc AREA ae not 
s 0 | 40 only 


s called to anſwer to the King for any capi- | 
| 
| 


— 
8 1 
— * 
* 
5 & 
: 
. 


ig Y 


only from all open Attacks (which nome 
* will be ſo hardy as to make); but, alſo 
from all ſecret Macbinations, m——_ 


| *« ſapand undermine it. . „ 35 Re 
And again T . An open Venſict may be 
either General, Guilty, or Not Guilty; or 
a elſe Special, ſetting forth all the Circum- 
. « ſtances of the Caſe, and praying the 
Judgment of the Court, whether, for In 
e ſtance, on the Fats fated, it be Murder, 
- «© Manſlaughter, or no Crime at all. This 


. is where they doubt the Matter of Law, 


, ** and therefore chſe to leave it to the De- 


termination of the Court; though they 


* upon all the Circumſtances, and finding a 


« General Verdict, if they think proper. 


F is not WF. * ene a m— 
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| The. Right which a Jury has (and which 


62 
*. they 'chuſe to leave 32 a 
on Matter of Law to the Court, is a plain 
Proof that the Jury are Judges of Law, as 
well as of Fact. For, their leauing the De- 
eifign on the Law to the Court, evidently im- 
plies; that if they pleaſe, they haue that 
| I PR ORFs 3% FO 
The famous Bracton, who wrote above 6 I 
five hundred Years ago, ſpeaking of Caſes of 
Life, Limb, Crime, and Diſheriſon of the 
Heir in capite, "ſays, ** The King" could not 
«« decide; for, then he would have been 
«©. both Proſecutor and Judge; neither could 
« his Fuftices, for they repreſent him. If, 
therefore, for the Reaſons given by Bradtori; 
| neither the King nor his Juſtices can decide; 
of courſe, the Jury muſt. . IIa 
In a Book of the firſt eee compiled 
by the famous Littleton-þ, in the Reign: of 
King Edward the Fourth, in which Reign. 


A 


— FOR vt TE Re 


? Section 368. | 
he 


„ Lt 
he was a Judge} | it is faid, Tn/fudk Cafe; 
« whete the Inqueſt,” (that is to fay; the jury) 
may give their Verdict at large, if they 
will take upon them the Knowledge of ub 
Law upen the Matter, they may give their 
Verdict generdliy, as is put intheir Charge. 
And the Law as thus laid down by Litaleron; 
is confirmed by Lord Oy in his Inſti- 
——__ Ruf iin bang} emit dT 
If; 'therefore, in the pes of — MY 
when Knowledge was ſo much more cons N 
fined thin it is at preſent, Juries were deem- 1 
d competent to · take upon them the 
« Knowledge of the Law, it is à grofs In- 
ſult to the Underſtanding of Mankind, in 
this enlightened Age, to maintain that Juriee 
are now incumpetent to do ſo, and that it 85 N 
| 10 their” Province only to try Fache 11 * #5 
A Cuſe is 5 in ene wa 


* 
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8 £406} 
Lord Chief Juſtice: Halt held, that «In of 
«Caſes, and in al Actions, the Jury may 


e give a General or Special Verdict, as well 


« in Cauſes criminal as civil; and the 
Court ought to receive it, if pertinent to the 
Point in Iſſue; for, if the Jury doubt, they ' 
may refer themſelves to the Court, * are 
e nr bound ſo to do.. | 
This ſame learned Chief Juſtice, in 0 
Direction to the Jury, upon the Trial + of 
Fobn Tutchin for a Libel, aids * They” | 


(meaning Tutchin's Counſel) © ſay, they 


« are innocent Papers, and 0 Libels; and 
« they ſay, nothing is a Libel but what re- 
« flects upon ſome particular Perſon.” And 
again, «© Now, you are to confider, whether 
s theſe Words I have read to you, do not be- 
get an ill Opinion of the Kae, of 
1 ——_—_———— . 


—. — Rl a * : A LR 
+ State Trials, Vol. v. p. 542. 3d Edit. 
18 1 | ; s 


0 
Here then, Lord Chief Juſtice Holt: tells 
5 the Jury, in the the plaineſt Terms, that it is 
they who are to conſider” what Effect and 
Operation the Papers in Queſtion do produce, 
He does not ſay to the Jury, I am not called 
upon #o- diſcuſs the Nature of this Libel ; go 


and decide whether the Defendant did pubhſ6 
: go and determine the Senſe of the Paſſages . 


in the Paper; thoſe are the #200 Points for you 
to attend to. That able Chief Juſtice of the 
King's Bench did not act in a a 
18e 

In the famous Caſe Ca Soni: Biſhops, 


who were tried in the Reign of King Jamee | 


ing preſented a Petition to the King; the 
four Judges of the Court of King's Bench 
widely differed in Opinion as to the Crimi- 


 nality of the Biſhops, and every one of them 


delivered his TON to the Jury, 


8 Rr 1 * 22 


wn. TIE 
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t State Trials, Vol iv. p. 394, and following, 
e oe. RE Da 3d Edit. | 


and 


6 
aud expreſsly left to them the Deciſion; of 
the Matter of Law, under all, the Circum- 
| Nances, of the Caſe. Lord Chief Juſtice 
Wright, at the End of his Direction to the 
Juty, ſaid, I muſt, in ſhort, give you my | 
Opinion; I do take it to be. 4 Libel. Now, 
an this. being à Point of Law, if my Bro- 
u thers have any thing to ſay to it, I 2 N 
they will deliver their Opinions. 
Mr. Juſtice Holloway then addreſſed the | 
Jury-as follows. Look you, Gentlemen, 
« it is not uſual for any Perſon to ſay. any 
Thing after the Chief Juſtice has ſummed 
©, up the Evidence; it is not according to the 
_ «Courſe of the Court. But this is a Caſe 
Hof an extraordinary Nature, and there be- 
ing a Point of Law im it, it is very ft 
© every Body ſhould deliver their own Opi« 
e nion. The Queſtion is, whether this Pe- 
**tition-of my Lords the Biſhops be a Libel, 
« or no. Gentlemen, the End and Intention of 
"par Ain u fe l. uten, and ke 


. „ wiſe 


brig 


( 25 ) 

* iſe in this Caſe, we are to confider the 
x Nature of the Offence that theſe Perſons are 
„charged with. It was for delivering 4 . 
« Petition, which, according as they have 
* made their Defence, was with all Humi- 
* lity and Decency that could be; . ſo that, 
* if there was 10 ill Intent, to deliver a Peti- 
* tion cannot be a Fault; it being the Right 
of a Subject to petition. I you are ſa- | 
* #isfied there was an ill Intention of: Seditron, 
der the like, you ought to find them guilty + 
* but, if there be nothing in the Caſe that 
you find, but only that they did deliver a 
« Petition to ſave themſelves harmleſs, and 
** to free themſelves from Blame, by ſhew- 
* ing the Reaſon of their Diſobedience to the 
King's Command, which they apprehend. 
« ed to. be a Grievance to them, and which 
they could not in Conſcience give Obedi- 
40 ence to; I cannot think it is a Libel. It is 
* left to you, Gentlemen; but that is my 
Opinion.“ . 1 


1 

Mr. Juſtice Poel) then delivered his Opi- 
nion. Truly, (fays he) “I cannot ſee, 
for my Part, any thing of Sedition, or any 
„ other Crime, fixed upon theſe Reverend Fa- 
* thers my Lords the Biſhops. 

For, Gentlemen, to make it a Libel, it 
“ muſt be /alſe , it muſt be malicious, and 
A it muſt rend to Sedition. As to the Falſe- 
« hood, I ſee nothing that is offered by the 
King's Counſel, nor any Thing as to the 
% Malice. It was preſented with all the 
« Humility and Decency that became the 
King's Subjects to approach their Prince 

* with. Now Gentlemen, the Matter is 
e before you; you are to conſider of it, and 
e jt is worth your Confideration.” | | 

Mr. Juſtice A/ybone ſaid, ** The ny 
+ Queſtion that falls to my Share is, to give 


I 


4 [EY _—_ —_— 
—— * 


+ The Seven Biſhops had been charged with | 
publiſhing « a falſe, feigned, malicious, N 


” ous, and ſeditious Libel.” 
| : % my 


2 


my Senſe of this Petition ; whether it ſhall - 


ebe in Conſtruction of Law, a Libel in itſelf, 
Dor a Thing of great Innocence.” a 

He then ſpoke to the Point, and gave his | 
Opinion, that it m] @ Libel.” 

It is well known what violent Attacks 
were made upon the Conſtitution, by the 
Judges, in the Reign of that Tyrant King 
James the Second: I quote this famous 
Caſe therefore, only to ſhew, that even thoſe 
Fudges did not venture to go the Length 

of denying to Furies the Right of deciding 
upon the Guilt or Innocence of Perſons ac- 
cuſed. And it was pointedly ſaid by Earl 
Camden, What would the Judges of King 
„james the Second have given for this 
i Doctrine? It would have ſerved as an ad- 

„ mirable Footſtool for Tyranny. 

The Right of Juries to give a General 
Verdict upon the whole Matter in Iſſue is 
evident from this Circumſtance; that ſuch 
Verdict. ſo given, cannot be ſet aſide by the 

0 E 2 | Court, 


. 
Court, under Pretence that it is contrary to 
Evidence, or contrary to the Directions of the 
Court or Judge, if it be a gs Ace 
quittal. 1 
This Principle is . by various 
Deciſions; and amongſt others, in the Caſes 
of the King againſt Davis and others, and of 
the King againſt Bear. The firſt of theſe 
| Caſes is reported in Shower +; it was at 
<< Information for an Aſſault and Riot, tried 
# at the Devonſhire Aſſizes, and a Verdict 
4% was found for the Defendants that they 
«were Not Guilty. Serjeant Tremayne moved 
„ for a New Ty1ia/l, upon Affidavits of the 
Fact, and that the Fudge's Directiamt were 
< to find the Aſſault: the Motion for a New - 
Trial was © oppoſed, becauſe it was in a 
Criminal Proceeding, and no Corruption 
*©.or Practice ſhewed; and a New Trial was 
* denied; for, that the Court ſaid, there could 


th. 


Vol. 1. p. 336. | | 
« be 


0 29 ) 

*be no Precedent ſhewn for it in ne 7 
« Acquittal. 5 

The Caſe of the King e 1 Bear is re- 
bed in -Salkeld + ;- it was an Indict- 
ment for a Libel, and the Defendant was, 
# by a Verdict, acquitted. Mr. Attorney 
General moved for a New Trial, but it 
% was denied: and the Court ſaid, that an- 
* ciently it was never done in Criminal Caſes, 
* where: Defendants have been ' acquitted 3 
5 Jatterly, where it has been a Verdict obtain« 
* ed by Fraud or Practice, as ſtealing. away 
6. Witneſſes, &c. it has been done; but never | 
« yet. was done merely upon the Reaſon that 
ce the Verdict was againſt Evidence. 
+ Theſe Caſes clearly ſhew; that the Autho- 
rity of the Jury is ſuperior to that of the 
Court, in the Caſe of Acquittal. xi; 
In the State Trials ++ there is a curious 


* þ AS 


+ vol. II. p. 646. 3d Edit. 
FF State Trials, Vol. II. p. 76. 3d Edit. 
| | Account 


632 
Account of the Trial of the famous Lieute- 
nant-colenel John Lilburne for High Treas 
ſon, in the Reign of King Charles the Second. 
He addreſſed the Judges thus: · You Judges 
* that ſit there are no more, if the Jury 
i pleaſe, but Cyphers to pronounce the Sen- 
** tence, or their Clerks to ſay Amen to them 
«© being, at beſt, in your Origin, but the 


« Norman Congueror s Intruders.” (Lilburne - 


meaning, no Doubt, thereby, that the Judges 
were Intruders when they intruded on the 
legal Province of the Fury.) He alſo ads - 
| dreſſed the Jury thus: My honeſt Jury,. 
« and Fellow Citizens, who I declare, by 
e the Law of England, are the Conſervatory 
and ſole Fudges of my Life, having inhe- 
« rent in them alone the Judicial Power of 
« the Law as well as Fat.” 

_ The Jury acquitted Lilburne; and 525 
were afterwards arbitrarily examined before 
the Council of State, concerning their Ver- 

dict. 


- 


255 . | 
dict 4. In general their Reply was, * That 
* they had diſcharged their Conſciences” int 
their Verdict; and moſt of them would give 
no other Anſwer ; and a more ſenſible Anſwer 
they certainly could not give. But James 
Stephens, one of the Jurymen, went further, 
and ſaid, that ** The Jury having weighed all 
« which was ſaid, and conceiving themſelves 
« (notwithſtanding what was ſaid by the 
« Counſel and Bench to the contrary) t be 
« Yudges of Law, as well as of Fa#, they 
« had found him Nor Guilty.” Michael Ray- 
ner, another Juryman, anſwered nearly to 
the ſame Effect. And Gilbert Gayne, ano= 
ther of the Jury, ſaid, That the Jury did 
find as they did, becauſe they took them=- 
ſelves to be Judges of the Law as well as 
of the Fact; and that although the Court 
4 did declare, they were mere Judges of the 
Fact only, yet the Fury were otherwiſe per- 


bad 
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F State ar: II, 85 81, 82. 3d. Edit. 


ſuadec 
2 


1 
* ſuaded from what n learnt out of the 
% Law- Books.“ c 8 
This was the ws Conduct of an dia 
and high-ſpirited Jury, who diſcharged their 
Duty, by acquitting a Man whom me 
deemed to be innocent. 
Another Proof of the Rights of Jurics is, 
that a Jury cannot be puniſhed by the Court 
for their Verdict. It has been well ſaid, that 
that Queſtion ſhould be looked upon as dead - 
and buried ſince the famous, Caſe of Buſbell, 
which is reported by Lord Chief Juſtice 
Vaughan. Buſhell was one of the Jury in the 
Caſe of the King againſt Penn and Meade, and 
| had been committed for finding the Defend- 
ants Not Guilty, againſt Law, againſt Evie 
dence, and againſt the Direction of the. Court 
| in Matter of Law ; and being brought before 
the Court of Common Pleas by Habeas Cor- 
pus, this | Cauſe of Commitment appeared 
upon the Face of the Return to the Writ. 
It was upon that Occaſion, that that diſtin- 
| guiſhed Chief Juſtice, reciting the following 
| Words 


(8 } 

| words in the return, viz. «© That the Fury ac- 
«© guitted thoſe indicted againſt the Direction of 
* the Court in Matter of Law, openly given 
* and declared to them in Court,” expreſſed 
himſelf thus T: The Words, That the Fury 
< did acquit, againſt the Direction of the Court, 
« in Matter of Law, literally taken, and de 
plano, are inſignificant, and not intelligis 
ble; for, no Iſſue can be joined of Matter 
in Law, no Jury can be charged with the 
Trial of Matter in Law barely, no Evi- 


5 ** dence ever was, or can be given to a Jury 


« of what is Law, or not; nor no ſuch 
'£. Oath can be given to, or taken by, a Jury, 
1 to try Matter in Law; nor no Attaint can 
lie for ſuch a falſe Oath. 

TFTherefore we muſt take off this Jail 
e062 a Colour of Words, which make a Shew of 
being ſomething, and in Truth are nothing. 
lf the Meaning of theſe Words, inding 


=. 1 


15 7 Vaughan's Reports, p. 143. 
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* "ajpainſft the Direttion of the Court in Mats 
& ter of Law, be, that if the Fudge having 
% heard the Evidence given in Court (for, 
« be knows no other), ſhall tell the Fury, 

upon this Evidence, the Law is for the 

.. Plaintiff, or for the Defendant, and you 
« are under the Pain of Fine and Inpriſon- 
© ment to find accordingly, chen the Jury 

+: ought of Duty ſo to do; every Man ſees 
that the Fury is but a troubleſome Delay, | 
0 great Charge, and of no Uſein 4 
Right and Wrong, and therefore the Frials 
6 by them may be better aboliſhed than'con- 
4 tinted; which were a range newfound 
« Concluſion, after à Trial ſo celebrated for 
many hundreds of Vears. 8 8 

But if the Fury” (ſays this learned 
and able Chief Juſtice) < be not obliged, 
. in all Trials, to follow ſuch Dire&ions, if 
* given; but, only in ſome ſort of Trials (as 


. 


I Vaaghan's Reports, p. 1. 
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188 


& for os in Trials for Criminal Matters 
< upon Indictments or Appeals); why then 
0 the Conſequence will be, though not in all; 
yet in Criminal Trials, the Fury (as of no 
, material Uſe) ought to be either omitted 
“or aboliſhed, which: were the greater Miſe 
© chief to the People, than to aboliſh them i in 
Civil Trials.” BOM 
And again , Always, in an as 
66 * lawful aſſiſtance of the Jury, the Judge's 
+ Direction is bypathetical, and upon Sup 
« poſition, and not pofitive and upon Coercian,” 
This able Judge, in the ſame Caſe, gives 
us the Reaſons why a Jury ought not to be 
fined and impriſmed, for finding againſt the 
Direction of the Court in Matter of Low ; and 
his Arguments are unanſwerable. | 
I would know” (ſays he TH * whether 
9 — be more N than for two 


n 1 8 


reren 7 . — — od 
t Page 144. 
41 Pages 141 and 142. 
Fs Men, 


ee 
% Men, Students, Barriſters, or Judges; to 
* dedfes contrary and oppoſite Conclufions out 
«. of the. ſame Caſe in Law? And is there 
any Difference that #0 Men ſhould infer 
. «diſtin Concluſions from the ſame Teſ- 
« timony ? Is any thing more known than 
„ that the ſame Author, and Place in that 
No Author, is forcibly urged to maintain con- 
CY trary Concluſions, and the Deciſion hard, 
Laich f is in the Right? Is any thing more 
us, frequent i in the Controverſies of Religion, 
« than to preſs the fame Text for oppoſite: 
+ Tenets? How then comes-it'to'paſs that 
« two Perſons may not apprehend, with Rea- 
0 ſon and Honeſty, what a Witneſs, or many, : 
« ſay, to prove in the underſtanding of one, 
| 00 plainly one Thing; but in the Apprehenſion 
«©. of the other, clearly the contrary” Thing ? 
7 C «© Muſt, therefore, one of theſe merit: Fine 
« and. Inpriſonment, becauſe he doth that 
which he cannot otherwiſe. do, preſerving 
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6 
his. Oath and Integrity ? And this often i is 
the Caſe of the Fudge and Fury.” 
What this learned Chief Juſtice fays i in the 
ſame Caſe, reſpecting the Direction of the 
Judge, is excellent. No Caſe” (ſays + he) 
i can be invented; wherein it can be main- 
. tained, that a Fury can find, in Matter of 
La, nakedly, againſt the Direttion Y a 
1 A 
Sure this latter Age” (ſays he + did 
a af not firſt - diſcover, that the Verdicts of 
* Juries were many Times not according to 
the Judges Opinion and Liking. 
a % But the Reaſons. are, I conceive, moſt 
clear, That the Judge could not, nor can 
ine and impriſon the Jury in ſuch Caſes. 
Wichout a Fact agreed, it is as impaſſible 
for a judge, or any other, to ænow the Law | 
relating to that Fact, or direct concerning 
it, as to know. an eren that e 


N 0 . 


2 42 F Page 145. 7 Tt Pages 146 and 147. 
i 8 «© Hence, 


N 6 3 3 
: Bs Hence it follows, That the Judge can 
* never direct what the Low is in any Matter 
6 controyerted, without r knowing the 
« Fatt; and then it follows, That without 
* bis previous knowledge of the Fact, the 
Jury cannot go againſt his Direction in 

Law; for, he could not direct. 
. «©. But the Judge, que Judge, cannot 10 
cc 45 Fact poſſibly, but from the Evidence 
„ udbieb the Fury have ; but (as will appear) 
4 he can never know what Evidence the 
« Fury have, and conſequently he cannot 
« know the Matter of Fad, nor puniſh the 
Jury for going againſt Their Evidence, 
„hen he ae e n Ther an, 

3 
597 It-i is. true, Pa. * wege kan no 
& « other Evidence for the Fact, but what is 
* depoſed in Court, the Judge might know | 
8 „e Evidence, and the Fact from it, 
equally as they, and ſo direct what the 

1 Len wenn th Cle though even then 
may Dr d care] 519% the- 


; t »). 
# the Judge and Jury might honeſtly Af in 
x the Reſult from the Evidence, as well 
« as The Judges Y. which often hap- a 
40 pens.“ * | 
Hut the Evidence which the Fury 1e 
x of the Fact, is much other than that; for, 
«4 they may have Evidence from their vun 
« xe rooms . 5 which oP. 2 


. 3 8 2 * 


——_— 


+ Even when a Fact is admitted by a Delend- 

| ant, it is Evidence of the Fact, but not co be i 
Evidence ; 4s for inſtance, ſuppoſe Aa Defendant, 
charged with having pz#ijbrda Libel, were, by 
miſtake; to admit that he had ſold one Copy öf it 
to one of the Jurymen'; it whghs ſo Happen that the 
Book o ſold might- be aveficy Book wink ie 
ſame Title, or another Number or Volume f the 

| ſame Work. The Juryman would therefore du, 

AS that the Fas admitted was not true; Therefore, an 
the Eye of the Law, NO FACT (even. though —&& | 
admitted) can be conſidered as proved, until the 
Ju bade found it; either by a Special Verdi that 
fates it, or by a Genfal Vll that implies t. 


£ . L may 


| ( 4) 
05 be aſſured, and ſometimes are, that 
ve. what is depoſed in, Court, is abſolutely 
wo « falſe; ; but.to this the Fudge is a Stranger, 
% and be knows no more of the Fact than 
he hath learned in Court, and perhaps by 

« falſe Nog Agony and lakes hnows 

wa Nothing. N 

7, "The Fury may know the Witneſſes to 

« be ſtigmatized and infamous, which may 

be unknoun to the Parties, and conſe- 

« quently to the Court.” 5 
A Man“ (ſays he +) «. cannot ee by 
« another Eye, nor hear by another's Ear; 
8 no more can a Man conclude or infer the 

Thing to be reſolved, by another's Under- 
+ flanding or Reaſoning. And though the 

Verdict be right the Fury give; yet they, 

een being not aſſured it is ſo from their own. 

_ 146, Underftanding, are 1 at r in 8205 
1 conſeientia.” FE un 
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„„ 
That Decantatum (or ſaying) in our 
, Books, Ad guaſtionem fatti non reſpondent 
e Fudices, ad-quaftinem ligit non reſpondent 
©, Furateres, literally taken, is true: for, if 
it be-demanded, What is the Fa? the 
Judge cannot anſwer it. If it be aſked, | 
What is the Law in the Caſe? the Jury 
cannot anſwer. it. Therefore, the Parties 
& agree the Fact by their pleading upon De- 
nurrer, and aſk the Judgment of the Courr 
% for the Law. In Special Verdict, the 
** Fury inform the eee : 
deliver the Law. 
But“ (ſays. be- T) 45 Wake Cott 
. Iſues, the Jury find not (as in 4 Special 
leaving the Lan to the Court z but find 
- © for the Plaintiff or Defendant upon the _ 
| Per — — — — 
I Vaughan's Reports, . 10. nn 
137 "0 > 35 4 92 
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n 
** 'Tſue to be tried, wherein they reſolve Zoth 
Lau and "Fatt complicately, and not the 


<6) Fact by itſelf; ſo as though they anſwer 
* not ingly to the Queſtion what is the 
„% Law, yet they determine "the Law m dll 


1 Matters,” where Iſſue is joined, and tried 
** in the principal Caſe; but where. the Terk 
ze dic is Special.” fied 60-8688,» 

i»: "The whole:Court of Common Pleas con- 
curred with Lord Chief Juſtice Vaugban, 
in this Hon „ and FRO, Was ws 


of oF ty * 4 4 


1 have now fully Lakes: Wm a Nay is 


not Puniſhable by the Court for their Verdict, 
therewith: And although there be a Proceſs, 


called a Writ of Attaint, by which a _ 
may be tried for their Verdict in civi / Caſey, 
by a Grand Jury of Twenty- four; yet, a 
Jury is not liable to an Attaint at the Suit of 


the King. n e e e 
In the Caſe of the Dea of. 8t. Aſaph, his 


n — Counſel 


<< as ) | 
Counſel Mr, Erſtine, in Michaelmas Term 
1784. moved the Court of King's Bench for 


a neu Trial; and on that Occaſion (referring 


to what was ſaid reſpecting an Attaint, by 
Lord Chief Juſtice, Vaughan in Buſhell's 


Caſe) ſaid +, ** There is no. Caſe in all the 


Law of an Attaint for the King, nor any 
r Opinion but that of Thyrning's, 10th of 
Henry the Fourth, title Attaint, 60 and 


% 64, for which there is xo Warrant. in 


6 Law. 


| nd be 


a fr hc; \ 


fete we have the Chick Juice: of the 


King s Bench, expreſsly confirming the Law .- 
reſpecting Attaint, as laid down by Vaughan, 


that illuſtrious Chief Juſtice of the Common 


— — — 
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„ | 
Lord Camden has maintained, that the 
. Judge is to give his Advice to the Jury 
«. both as to Law and Fac. To which it 
has been anſwered, that Lord Hale lays it 
down, that the Judge is to give his Advice to 
the Jury only as to the Fact, but that the 
Jury muſt receive the Direction of the Judge 
in Barre, gf Law. Whereas, Lord Hale, 
0 the contrary; bas uſed the Word Direc- 
rn, indifferently as applied, either to Natter 

of Fact . or to Matter of Law ++. 

But ben the very Paſſage in Lord Hale. 
where he ſays that a Judge i able ro di-. 
* elf” a Jury in Matters of Law, makes 
_ the beaux e hs fe oa 


2 8 2 — f 4 — ods Na 


* 


OP In Led Hale 8 Hiſtory of the common Fa 
p- 260. (3d Edit.), he ſpeaks of the © Advan- 
tage of the Judge's Obſervation, Attention 
pe and Aſſiſtance, in Paint. of Fus an of 
Direction to the Jury. ?:: 10 067 


t See p. 257 wv Gans they 5 
NR * 15 | 3 : 4 ob 
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Jury the Rights which T am \eviitetilitg foe 3 
for, Lord Hale, in his Hiſtory of the Com- 
mon Law, Page 2 57. fays, 5 % Another Ex- 

® celleney of this Trial” (namely, the Trial 
by Jury) s is this; that the Judge is always 
a green at the Time of the Evidence given 
ia it: herein he if able, in Matters of Lau 

emerging upon che Evidence, to rect them: 
and alſo, in Matters of Fat, to give them 
4 great Light and ¶Milance by his weighs 
2 ing the Evidence before them, and obſerving 
** where the Queſtion and Knot of the Buſi- 
1 neſs lies, and by ſhewing them HIS OPI- | 
= NION, even in Matter of Fat, which 
10 is a great Advantage and Light to Lay- 
* men; and thus, as the Fury Aer K the 


, * 0 
4 2 P 9 , * * \ : T F * 
1 . van 1 1 th . 
* * 


> 4 the Fury aſiis the Fudge in determining the 7 
« Matter of Fa. on Theſe Words of Lord Hale 
may not be immediately underſtood, inaſmuch 
= Ae Judge never does determine . Matter of 

5 * Fat?” 


— 2 — 
— r ee nero 2 — 
* . 1 
_ 
1 5 : 
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® Fudge in determining the Alert ef Pas: 


aud e free: Ader oe Fury IN r 
46 ning Points of Lau. 99115 

„Lord Hale does na ſay dhe the 
Judge. is t direct, but that he is able to dirett 
the, Jury. Neither does he ſay, that the 


Judge, ASSISTS, the Jury, BY determinings 
but IN determining Points of Law: that is 
to. ſay, that the Fudge. is to ASSIST, the 
nend chat after * the ** them- 


7 Jt 2 : a * 6 4 . $8 > £4 2 N 8 74 Int, 5 * 
2 Ling Shs 2 re Wok” 112 3 2 
— — — 


F "os 


7 RJ 


4% 


20 Fe. »” bus, as the 1 ig may give his 1 — 


nion, even as to Matter of Fall, the Jury 

greatly aff the Fudge in forming his Opinion 
refpeatnig the Fact, by putting occaſional Quel- | 
ions to the Witneſſes; previouſly to his ſummi 


up the Evidence. A Juryman, for Inſtance, 


who is a Merchant, a Chymiſt, ora Mechanician, 


may . aſk. Queſtions, in certain Caſes, perti- 


nent to the Matter in Iſſue, which Queſtions 
[5 not occur either to che Judge or to the 


* 4 
* 5 8 
4. T% 9 3 * F =. 4 oy 
« * 1 „e + 


e 


g ae '” | 9 ſilves 
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Nees ane che Perſons whorare ts DETERL 
MINE-the Law as well as the Fa. The 


355 


Judge therefore acts only as an AH 


to the Jury. And a further Proof of this is, 
that Lord Hale ſays, Another Excellency 
of this Trial is this, that the Fudge is always 
t preſent at the Time of che nenn 


« init. e a vt 4 2 
* eds Lord Lade would be 


an Abſurdity, if the Fudge really were whatthe = 


Enemies of Mr. Fox's Libel Bill would haveus 


| fuppoſe him to be; namely, a'Perſon who is 
to decide upon Matters of Low emetging out 


of the Evidence, ſo as therein to-cont#ol. the 


Judgment of the Jury: for then, the Pre- 


ſence of the Judge would be à Thing, at all 


Events, abſolutely neceſſary. and indiſpenſable ; 


and would not be, as Lord Hale well ſtates 


it, merely a Thing advantageous, and (to uſe 
bis own Words) an Excellency of this Mode 


of Trial. And in fact, if the Conſtitutin 


had intended that the Fudge ſhould rule the 


Bow Verdict 


33 
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Mit in Matters of Law, the Judge would 
0 nor de (as he now is) probibited from being 
even preſent with the Jury, when they go to- 
| gether to agree upon their Verdict. S0 that, 
in every Point of View, it is quite clear, 
that the Judge is an Aſſar u ee 
that he is nothing more. 
The learned Commentator ＋ on the 5 
of England underſtands Lord Hale in the 
ſame Senſe as I underſtand him, when he 
ſays; /**/The Practice - heretofore in Uſe, | 
_ * of fining, impriloning, or otherwiſe pu- 
- ** niſhing Jurors, merely at the Diſcretion 
« of the Court, for finding their Verdict 
0 contrary to the Direction of the Judge, was 
arbitrary, unconſtitutianal, and illega/ ; and 
is treated as ſuch. by Sir Thomas Smith, 
% two hundred Years ago: who accounted 
6 duck Doings bn, yramnical, 


.. - 
9 ¶ — A RAS — — 
* ! * 


*F Blackſtone's Commenarie, Val, IV, P. 361, 
zen Edition.” | 
* 3 2 and 


. 
«and. bebe to the Liberty and Cuſtom 
* of the Realm of England: for, as Sir 
t Matthew Hale well obſerves, it would be 
A moſt unhappy Caſe for the Judge bim- 
4 22 if the Priſoner” $ Fate depended upon 
his Directions: unhappy alſo for the Pris. 
* foner ; for, if the Judge's Opinion muſt 
rule the Verdict, the Trial Oy hy would 
« be uſeleſs . 
* The Authority of Jud ge Forſter Tas alſo | 
been quoted by the Oppoſers of Mr. Fox J 
Libel' Bill, to prove that Juries are not to 
decide upon Matter of Law. The Con- 
« ſtruction,“ '(fays Judge Forſter) « 1 which 
« the Law putteth upon Far, 2 and 
* agreed, or Hound by a Fury, is in all Caſes 
0 undoubtedly. the proper Province of the 
Curt.“ But, by oy Facts fated and agreed, 
4 or feund 9 4 Fury,” Forſter heres 
means the Caſe of a Special Verdict; 
aſmuch as there are no ſpecific” pers 
found in' General Verdi, which: is fmplyx 
Paal „ * Guilty, 


* 


„ 

Guilty, or elſe Not Guilty, And whoever 
doubted, but that, in the caſe of a Special 
Verdict (that is to ſay, in the Caſe where a 


Jury chuſe to. leave to the Court the Deciſion 


of the Law), it is the proper * r 
Court to decide upon it? | 

In the Year 1777, an ee was 
filed ex officio by his Majeſty's then Attor- 
ney General (now Lord Thurlow), againſt - 
Mr. Horne (now Mr. Horne Tooke) for 
publiſhiog an Advertiſement reſpecting a 
Subſcription ** to be applied to the Relief of 


* the Widows, Orphans, and aged Parents of 
10 our beloved American Fellow - ſubjects, 


«© who, faithful to the Character of Engliſh- 
«« men, preferring Death to Slavery, were, for 
that Reaſon only, inhumanly murdered. by 
2 the King's Troops, at or near Lexington, in 
8 North America; which Advertiſement was 
ſigned : Jobn Horne and the hole, of 


this Advertiſement was inſerted in the Inr 


— Mx. Horne was tried before the 


1 1 KW Ce f * Earl 
enn n 


6 , * 
— 


— 


1 
Furl ef Mansfield, who, in his Direction to 
the Jury, expreſſed himſelf as follows : 
Gentlemen of the Jury, There are be 
Points for you to ſatisfy yourſelves ii in, in 
order to the forming of your Verdict. 
« Firſt, Did he "compoſe and publiſ; 
4 that is, was he the Author and Publiſher 
„gf it upon this Occaſion ? That is entirely | 
% ot of the Cafe, - for it is admitted. : 
1. Why then, there remains nothing mbre, | 
* but that which the reading of the Paper 
„ muft enable you to form 4 Judgment upon, 
& ſuperior to all the Arguments in the World. 
«And that is 1 Is the Senſe of this Paper 
«© that Arraignmetit of the Government, and 
e the Employment of the Troops upon the 
0 Occafion of what happened at Lexington, 
mentioned in that Paper? When you read 
| «that, you will form the Concluſion your ſelves. 
* What is it? Why it is this; That our 
« beloved American Fellow- ſubjects (there- 
4 We fuppoſin g them innocent Men) were 
. in 


( 52 )- 
“ in Rebellion againſt the State. They are 


© our Fellow-ſubjets ; ; but not ſo abſolutely. 


* beloyed' without Exception; beloved to 
% many Purpoſes, beloved to be reclaimed ; 
40 beloved to be forgiven ; beloved to have good 
1. dune to them ; but, not beloved ſo as to be 
en, abetted in the Rebellion; and therefore, 
« that Paper certainly conveys an Idea that 


5 « they. are innocent. But further it ſays, 
| « That they were inhumanly murdered at 
Lexington by the King's Troops, merely 


« upon Account of their acting like Engliſh- 
6 men, and preferring Liberty to Slavery. 
And again, It ſets forth, that they are 
* totally innocent; that they only deſire not 
« to be Slaves; they are diſpoſed to be Sub- 
* «© jets, but deſire only not to be Slaves. Is ; 
„that the Uſe that is made of the King's 
cc Troops upon this Occaſion? For, you 
e will carry your. Mind back to the Time 
16 when the Paper was wrote; was it to 
5 reduce them to Slavery? And, if it was 
| 1 intended | 


- 
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intended to convey that Meaning, there 
can be little Doubt whether it is an 
«+ Arraignment of the Government, and of 
the Troops employed by them ; but that 
6 15 a. Matter for your Judgment. Vou will 
judge of the Meaning of it; you will judge 
e of the Object to which it is applied, and 
connect them together; and, F it is a 
« CRIMINAL Arraignment of the Troops, 
6 acting under the Orders of the Officers 
66; employed by the Government of thig 
Country, to charge them with murdering” 
innocent Subjects, becauſe they would not 
be Slaves," you muſt find your Verdict ons 
8 Way ; but, if you are of Opinion, that the 
| «© Conteſt is to reduce innocent Subjects to 
% Slavery, and that they were all murdered; 
like the Caſes of undoubted Murders of 
% Glenco, and many other Maſſacres, then 
& yau may ou a dt _O_ "OY ve” 7 


TP "Ig 1 * 


v» 


I See this Trial, taken verbatim in Short lt 
by Mr. Blanchard, 


In 


„„ 
Ia this Inſtance, Lord Mansfield left com- 
pletely to the Jury to deeide upon the Crimi- 
| hallty or Innocence of the Act done. No 
Judge could have given to a Juty a tore 
tonftitutional DireBion, than Lord Mansfield 
did in this Caſe of the King againſt Horne, 
When che Earl of Mansfield preſided in 
the Court of King's Bench, that Court ated 
in a Manner equally worthy of Notice, in 
the Caſe of the "EO again Hort. IO 
Cafe was this: A 
Mis Mary 10 of Nottingham, Ka 
deen educated a Quaker, but having abfented _ 
herſelf from the Quakers Meetings, and 
having, in other Reſpects, diſpleaſed the 
Quakers, that Society at laſt expelled her; 
and Francis Hart (as Clerk of the Meeting) 
Und the Inſtrument of Expulſion. It re- 
cites, © That ſlie had been educated im the 
 « Society,andthatſhe bad imbibed erroneous 
©+© Notions contrary to Seripture Doctrine; 
« 2. in divers Parts of her Conduct, ſhe had 
« ated 


1 
« ated very inconſiſtently with a Lit of 
1 Self-denial,” &c. (which was rather a ſevere 
Obſervation upon a young Lady) 

She preferred a Bill of Indi&ment for a 
Libel, againſt the Defendant Hart. The 
Cauſe was tried before Mr. Juſtice Clive, at 
the Summer Aſſizes at Nottingham, on the 
goth of July 1762. 

The Caſe is reported by Pail his Be- 
clefiaſtical Law +, and it is there ſtated, 
That the Defendant's Counſel called na 
_ & Witneſſes, and that he was reſtrained. from 
% arguing, that the Paper in Queſtion ar na 
& Libel, by the Judge, who ſaid, that ſuch: & 
1 Queſtion was more proper to be determined by 
the Court above. The Jury found the De- 
& fendant Hart Guilty. In the Michaelmas 
Ferm following, Mr. Ci moved the 
4 Court of King's Bench, for a new TH 


Serre * 


| 1 Vol. 1. eue the Arle Dj 
e | | 


r nn 
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* The Court was clearly of Opinion, that the 
Jury ſhould» have been directed to acquit + 

r the Defendant; and they ordered the Ver- 

e dict to be ſet a/ide, and a new Trial to be 
had. So that the Verdict was ſet aſide, 
as illegal, becauſe the Judge Bad not permitted 0 
Hart's Counſel to argue before the Jury the 
point of Law; ec ne the SOOT in 


OC EVO PETER ETOP 8 
T The Judges bad probably forgot this oY | 


of the King apainſt Hart, when they gave in their 
Anſwer to the third Queſtion put to them by the 
Houſe of Lords, wherein they ſay, We anſwer, 
that upon the Trial of an Indictment for a 
>. Libel; the Publication being clearly proved; 

_ « and the Innocence of the Paper being as clear- 
« ly manifeſt, ir is competent and legal for the 
0 Judge t to direct or recommend to the Jury to give 

„ Verdict for the Defendant. | But, we add, 

C * that no Caſe bas occurred in which i it would have 
«x * been, in ſound Diſcretion, fit for a Judge, ſit- 
ting at Ni Prius, to have given fuch a Divethion 
«or Recommendation to a Tae” + FD 


Queſtion i 


Ld 


AY 


N 


Queſtion was, or was not, a Libel; and be- 
cauſe the Judge, inſtead of directing the Jury 
to acquit the Defendant, had ſaid, that the 
Queſtion,' of Libel, or no Libel, © was mpre- 
proper to be determined by the Court above. 
Here then, is Lord Mansfield, and the 
whole Court of King's Bench, decidedly 
againſt the Opinion of thoſe who hold, that 
* the Province of the Fury is ONLY to try 
* FACTS.” Whether the Earl of Mansfield 
has always been content in his Opinions 
upon this . I ſhall leave to o others to 
enquire. u 
ln the Caſe of the Mins ageing 1 the Poon of 
St. Aſaph (which was an Indictment for a 
Label), Mr. Erſkine, on behalf of the Dean, 
moved the Court of King's Bench for a new 
Trial. The preſent Chief Juſtice of Cheſ- | 
ter, Mr. Bearcroft, although he was Coun- 
fel for the Proſecution, did, upon that Occa- 
ſion, explicitly admit the Right of the jury 
to o judge of the whole Charge, Lord Mans-, 


1 Fe 
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field Weeneptel Mr. Bearcroft, by ſaying. 
that he ſuppoſed he meant the Power, and 


not the Right. Whereupon Mr. Bearcreft. 


to- his immortal Honour, inſtantly diſavowed 
that Explanation, and ſaid, “I did nat mean | 
« merely to acknowledge that the Jury have 
4 the Power; for, their Power nobody ever 
«© doubted ; and if a Fudge was to tell chem 


they had it not, they would only have to 


* muſt be recorded : I meant therefore to N 
„ conſider it as a RIGHT, as an important 


« laugh at him, and convince him of his 
Error, by finding a General Verdict, which f 


« Privilege, and of great Value to the Con- 
« ſtitution T. Such was the Declaration 


of a Lawyer, who is one of the moſtlearned, 


— 
— — 


2 This Circumſtance is thus — * in 5 


Erſkine's s Argument in ſupport of the Rights of | 


TM ME a Libel, 


Juries, Pages 124 and 125; which Argument is 
printed at the End of the Trial " Jain Stockdale 


_- 


COW 
moſt experienced, and diſtinguiſhed Men that 
ever adorned his Profeſſion, 

The Judges, in anſwer to the ſixth ch 
0 put to them by the Houſe of Lords, ſay, 
We have given 10 Opinion to your Lord- 
6s n which will have the Effect of taking 

* Matter of Law out of a General Iſſue, or - 
out of a General Verdict.“ And again, 
they ſay, ** And we diſclaim the Folly of en- 
deavouring to prove, that a Jury, who can 

©: find a General Verdict, cannot take upon 
0 themſelves. to deal with Matter of Law 

| t ariſing in a General Iflue, and to hazard a 
Verdict made up of the Fact, and of the 
%, Matter of Law, according to their Concep- 
tion of the Law, ene all Dini by 
50 the Judge.“ \ 55 
Ulere the Judges unanimouſſy diſclaim, in 
the moſt explicit Manner, the Folly of con- 
tending, that Juries cannot decide Matters of 
Law, againſt all Direction by the Judge. 
C 
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But, in their Anſwer to the ſeventh Queſtion 
put to them by the Houſe of Lords, they 
fay, „That it is the Duty of the Jury, if 
< they will find a General Verdict upon the 
« whole Matter in Iſſue, ts compound that 
Verdict of the Fact as it appears in Evi- 
. © dence before them, and of the Law ac it 
« is declared to them by the Fudge,” 

But fo far is it from being true, that, by 
the Law of England, it is the © Dury of the 
« Jury to compound their Verdict of the 
Fact as it appears in Evidence before 


„ them, and of the Law as it is declared to 


them by the Fudge; that, at the Time 

when it was the Cuſtom to fine Juries in eer- 

. tain Caſes, Juries have been actually fined, 

for agreeing to bring in their Verdis in blind 

| Compliance with the Opinion of the Court in 

Point of Law, as well as for agreeing to ct 

| Lots for their Verdict, as clearly appears 
fram the following . ad, 

248 | 1 
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In che Caſe of Foſter againſt Hawden, in 
the King's Bench, reported in Levinz T, 
The Jury, not agreeing, caft Lots for their 
Verdict, and gave it according to Lot; 
© for which, upon the Motion of Levinz, 
« the Verdict was ſet aſide, and the Jury 
« was ordered to attend. next r be 
r 

| dan Appt of Maude; repro | 
Croke . The Fact, that is to ſay, the 
Killing, was nor denied by the Defendant; 
but he reſted his Defence upon a Point of 

Law, namely, that the Deceaſed had provoked 
bim, by mocking him, and he therefore con- 
Court ſeverally delivered their Opinions, that 


. war Murder. The Jury could not agree 


ener it was be or e 


— | | Hae: 1 
e Gs Bop 
5 Far IL 1 p. 205, 20 Edition, 2 


tt * Elizabeth, Part I. p. 779. 


major 
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major Part of chem were for finding the 
; Defendant Not Guilty. They however, at 

5 | : laſt; came to an Agreement i in-this Manner; 
, That they. ſhould bring in and offer their 
Verdict Not Guilty ; and if the Court diſliked 
et thereof, that then they ſhould all change- their 
% Verdid and find him Guilty.” In purſuance 


of this Agreement, the Jury brought in their ; 


Verdict Not Guilty. The Court, diſliking 
| the Verdict, ſent the Jury back again; who, 
in purſuance of the Agreement they bad ſo 
made, returned and brought in their Verdict ; 
Guilty. And for this Practice; namely, for 
| having, when they were not agreed amongſt 
_ themſelves upon the Point , Law, entered 
ö into an Agreement to bring 1 in a Verdict, as 
if they were agreed, and in blind Compliance 
with the Opinion of the Court in Matter 
Tow; the Jury were all fined and impriſon- 

ed; except tuo of them who diſcovered to 
the Court the Manner of their Agreement. 


6 


The | 


( 


The Time is fortunately long ſince paſt, when 
Juries could be fined, at the Diſcretion of the 


Court, for their Verdicts 3 but how can it be 


ſaid, by thoſe who pay ſuch high Reſpect to 
the Deciſions of Courts of Law, that the 
Duty of a jury is to do that, which, when a 
Jury did do, the Court of King's Bench ac- 
tually fined them for doing ? For, in the Caſe | 
that I have laſt mentioned, in which the 
Jury were fined, there was no Queſtion about 
the Fact, but only about Matter of Law. 
©. The Law of England unqueſtionably i 1s, 
Fo Juries have not only the Power, but alſo 
the Rig, to decide according to their Con- 
ſcierices. It is, moreover, the Duty of a 
Jury to exerciſe that Right; for, the Law ex · : 
pes, as Lord Chief Juſtice Vaughan has 
fully ſhewn, that they ſhould nor give a Ge- 
 neral Verdict, in blind Compliance with the 
Opinion of the Court, or Judge, either as to 


tuin of their own Minds : for, if they feel 
; themſelves 


Matter of Law or Fact, without the Convic- | 5 
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| themſelves unequal to decide upon the Pant 

Law, tbe Law permits them to find che 
Facts, without deciding upon the Law; . 
namely, by finding a Special Verdict. And 
it was admirably ſaid by Earl Camden, that, 

* If he were ſummoned upon a Jury to try 
* the Iſſue upon a Libel, no Power upon 

. * Earth ſhould compel. him to find a De- 

4 fendant Guilty, unleſs. be were convinced 
1 in his own Mind, eee 
be, ere really 4 Libel.” WS 'y 

There was a Time aer aa hai a 

Jury might have brought in a Verdict of | 
4 Guilty,” without conſidering whether the 
Paper were, or were not a Libel; namely, 
during the Continuance of that ſcandalous 
A& of Parliament of the 13th and 14th of 
King Cheney the Second. haps are 

| ning &he Profe. W l 1 
By that Act ee ond, chat no pri 
vate Perſon or Perſons, thall print, or cauſe 


. 


RI: age or Pawphlet what 


ſoever, 


? 
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* ſoever, unleſe the ſame de feſt. Jawfully 
Ficenſed, and authorized to be printed, by cer : Xs 
a — 
the ſame. - 

Law. Books, were 10 bs licenſed 1 the 
Lord Chancellor, or. by one of the Ct 


HM een Chief Baron. 


Books of Hittory, or Books concerning | 


* Affairs were to be licenſed by one of 


the Principal Secretaries of State. 
Books concerning REY were to be li- 
cenſed by the Earl-Marſhal. ts \ 


— 


And all other Books, chat is to ſay, all 
Novels, Romances, and Fairy Tales, and all 


Books about ' Philoſophy, Mathematicks, | 


Phyſic, Divinity, or Love, were to be licen» 


' fed: by the Lord Archbiſhop of Canterbury, 


ot by the Lord Biſhop of London for the time 
being: the Framers of this curious Act of 
Parliament, no doubt, ſuppoſing, that thoſe 


| ates | were, of a the 
iht Reveremd Ptelates were, of al the _ 
1 N F z» *? #5 -» ' N "I. * - , 
8 41502 Nen 4 K | ; Men 
. 898 * 18 * a. | - : » - 
* 9 ®, 
* 


- SENT 


. 
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Mica in the Kingdom, the moſt converſant 


EE wr all thoſe Subjects. 


That Act commenced in June 1664, "i 
paſſed only for two Years, It was continued 
by an Act of the 16th of Charles the Second, 
and by another Act of the 17th Year of the 


ſame diſgraceful Reign; ; and in a few Months 


afterwards it expired. So that the Law 
now is what it would have been, in caſe 
that infamous A of Parliament” had never 
paſſed. FM BS Pet any 
I ſuſpect that much of the m jfrable Conſu- i 
fon of Ideas, that has exiſted upon this Sub- 
ect of Libels, has ariſen from that Act f 


Parliament having, for a Time, ow "al 
tered the Law upon the Subject," 7 #11 


It is no Doubt the Duty of a Ny n 


5 bite, to give a clear, diſtinct, and de 


gucur Verdict. But, ſuch a Verdict, for in- 


Nance, as Guilty of publiſhing only,” is an 


"abſurd Verdict. It ſhould be confidered as 
'A mere Nullity, and as No Verdick. Such à 
Finding 


EN ( 67 ) 
Finding does not fulfil the Engagement which 
the Jury. enter into, when they take their 
| Oath; the Form of which Oath +; in a 
Criminal | Caſe, is as follows: videlicet "WY 
* You ſhall well and truly try, and true De- 
liuerance make, between our Sovereign Lord 
e the King; and the Priſoner at the Bar, whom 
5. you ſhall have in Charge, and a frue Ver- 
Aid give according to Your Evidence: ſo 
t help you God.“ Neither is ſuch an in- 
eee to their Charge, 
which directs them to enquire whether the 
«Defendant be Guilty of the Crime whereof 
be ſtands indified, or Not Guilty,” A Jury 
ought therefore, to be convinced that the 
-Defendant is guilty of the . Crime whereof 
———— before they. Pronoynce 


Nd K 2 * 
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tion: for, there is uo n. dener 
ane. ae eee m 
In the Cafe of the King 8 S 
(upon à Rule to-ſhew Cauſe Why n New 
Trial ſhould not be had) it was laid down 
by Mr. Juſtice Denn, as reported by 
Sayer T, that . If the Verdict had been 
* taken as the Jurors intended tb give it, 
namely, Guilty. of che Fact, lu without 
® any evil Injention,” it Would have been an 
© incomplete Verdict; and {conſequently no | 4 
1 Judgment e eee e 
| «ons. 20711 2 2 0 114405) Fa . 
Bad as, ivhiobiſtivateorh, fays, 
that A Verdict finding Matter wncerdamy 
* or anbigtouſly is inſuffipient, and zo Fudg- 
ment Mall be given thereupon. . 
1 ur . me on 


conyinged hat the Thing abit fe 


* 3 
* : Sc oo n 1 55 s - 
. 44 & ®' - 172 8 . * 
1 Page 36 Af kin Ine, n 
- „ -*. © aaa 
= 2:4 AML r42 SS7.5 SM 
—_— 2 „* + ? * * - 
E99 * 4 J ; 5 A 1 4 


( 6p ) ; 1 
crinina ! Nature v4; Deſcription ſet boch in 
the: Indictment” or Informations the Jury 
dught neither to bring in their Verdict 
Guilty f publiſbing. hor· Guilty e pub. | 
« tifhirg:only ; but it is their Duty to bring 
in an een and So Verdict aud 
Not Guilty... | (1262 00 RE; 

It is alſo the. . a 8 . 
neral and not 4 Spetial -Verdiff, if they feel 
themſclves::competent to decide "the. Low 
upon the Caſe. Their finding a-Special Her. 
ie, unleſs; they. feel themſelves unequal to 
determine upon the Points.of Lau, is. in. 
i from that Duty which, 40 ee 
| they-undertake fo perform... wad 23, - 

neee in oth Caſes — N 

1 —— 
| Jury)6-iof the Kingagainit Seckdale whos | 
| proſecuted f for a Libel ;—of the King againſt 

Owen; and in many other Caſes, have done 
themſeJves- everlaſting Honour, '-by | taking 
ws 2 6 upon 


- T3 


' Fatt, according to the true Spirit of our free 
Conſtitution,” Owen was a Bookſeller, and 
was proſecuted by Information in the Year 
1752, by the then Attorney General, for a 


Libel: the Direction of Lord Chief Juſtice 


Lee to the Jury, does not appear at full 


Length in the State Trials. However, it ap- 


pears, that the Chief Juſtice “ declared it 


at bis Opinion that the Fury ougbt to find 


** the Defendant Guilty.” The Jury brought 
: in their Verdict Not Guilty. And it appears 


by the State Trials , that after the Verdict of 
Not Guilty was given, the Jury went away; 


4 but, at the Deſire of the Attorney General, 
d they were called into Court again, and 


aſked this leading Queſtion, viz. Gentle 


ww theiFury, do you think the Evidence 


lui before you, f Owen's CT 


* 
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** the Book by-ſelling it, is not ſufficient to ca- 


* vince you, that the mn wn DID AT 2 


e 2 
„* Upon which the e . 
„ ſwering the Queftion, ſaid, Not Guilty, 
Not Guilty : and ſeveral of. the Jury ſaid, 


%% That is our Verdict, my Lord, and we abide. 
„yy it. Upon which the Court broke up, 


* and there was a os n in * 
ee 4 


The war Trial have mens heen a 
pleaſantly termed . Libelt upon the Fudges;”? 
A curious Argument has been uſed to 


prove that Juries ate to 7 Fact only; vi- 


| delicet, that Verdict comes from veridicere, 
it is ſaid, “ fn Furt 

is logically concluded, that Juries 
o'try Facts; as if, indeed, the Rights 


of tbe People were to reſt upon Latin Ety- 
mologies | whereas, veridicere does not ſignify 
to find Fact; but to ſpeak the Truth.” 


4 99 
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Conſequently, Verdict ſignifies to heal the 

Truth reſpefling the Matter in Iſus. But the 
| Matter in Iſue is not whether the Al werez 
or were not, committed; but whether the 
Defendant be Guilty, or Not Guilty. That 
is the Thing in Iſur. The Perſons, there» 
fore, who argue in this Manner, e 


ee be ee 924 1 


It has been ſaid by the Enemies « Mr. 
Fox's Libel Bill, that As the Law is the 
* Ruleof al Men's Actions, it ſhould there - 
Is fore be decided by the Judges: otherwiſe, 
4s there will be ane Law for Cumberland, and 
ii another for Cornwall.” It is rather ſingu- 
lar, that theſe ro Counties ſhould, as it were 
by mere Accident, have been named; as they 
lead us to draw a direct oppyfite Concluſion. 

At the Carihſie Aſſizes, ſome years ago, the 
1 Feen was either Mr. Juſtice Aſburſ. 

or Mr. Juſtice Millet) aſked a Witneſs what 
was the Meaning of a Vord that the Witneſs 


67 
had made Uſe of, and which the Judge faid 
that hie did not underſtand; The Anfwer the 
| Judge received was à loud Br of Langhter 
from all the People in the Court-Houſe; 
and yet the Judge had faid nothing that 
was ridiculous, for he only aſked the Expla- 


nation of a Vord ufed in Cumberland, but 
which was not uſed in many other Parts ef 
England. Fhe People of Cumberland, how- 
ever, who alt underſtood this Ward perfectly, 

thooght this ſo extraordinary a Queſtion, that 
they irnmediately burſt out e in 
the Judge's Face. 

It ſo happens, that this very Word is uſed 
by the People in the County of Cornwall, = 
4 Senſe totally different. | | 

Now, let us ſuppoſe a Paper to "be pub- 
liſhed in Cornwall with this Ford in it; and 
another Paper, Word for Word the ſame, to 
be publiſhed by another Perſon in the Coun- 
ty of Cumberland, ſome time after. 


f 8 8 
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of by Law, the Jury were bound ꝶ to find; 
a Defendant Guilty, upon the mere Proof of 
the Publication of the Paper charged to be a 
Libel, and to leave to the Court to decide 


upon the Criminality or Innocence of the. 
| Defendant (according to this Idea of Unis, 


formity), this is what would happen, if there 


were no Innuendoes in the Indictment or In- 


” * . 
—— ——— — 
* - - 2 * 2 - + - . —_— — » - _ 
. ” * 


FF Ar the Trial of the Dean of St. Aſaph, at 
the Shrewſbury Aſſizes, in Auguſt 1984, Mr. 
Juſtice Buller, in his Directions to the Jury, 


2 


ſaid, The Matter appears upon the Record. 


*« and as ſuch it is not for me, a ſingle Judge, 
« fitting here at N/ Prius, to ſay, whether 


« it is, or is not, a Libel.” And again, There 


« is no Contradiction as to the Publication, and 


Leif you are ſatisfied of this in Point of FaR, 
Le it is my Duty to tell you, that in Point of Law 


William Blanchard, p. 2 2D, 27, and 28. 


" you are bound to find the Defendant Guilty.” 
See the Trial, as taken in Short Hand by 


formation ? 
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Wrmtlön : the Man * publiſhed firſt 3 
| namely, he who publiſhed the Paper in 
Cornwall, might in reality be guilty of a 
groſs Libel; and being guilty, would be pu- 
niſhed as ſuch, and the Judgment recorded. 
Whereas, the other Man, who publiſhed a 
_ femilar Paper afterwards in Cumberland, with 
this very ſame Word in it, might be perfectly 
Innocent; inaſmuch, as this ſame Word has 
in Cumberland, a totally different Meaning. 
Yet the Judges, finding the former Judg- 
ment upon Record, would conſider them- 
ſelves bound to follow the Precedent before 
them. Conſequently, the latter Defendant 

{though in fact innocent) would be found 
Guilty ! So much for this IO of Uni- 
Jormity. > 
- Whereas, if theſe wo Perſons, who ROY 
lied theſe Papers, in thoſe two Counties 
reſpectively, were to be tried, as I contend 
that by the Law of England they muſt be 
L 2 tried, 


V 


0 > 
tried, that ĩs to ſay, by Furies in thoſe re- 
ſpective Counties ; the guilty Man, name, 
ly, he who. Sad publiſhed a Libel in Corn» 
wall, would, by a Corniſh Jury, be found 
- guilty 3 and the innocent Man, namely, he 
who had publiſhed the ſame Paper in Cam+ 
berland, but who had nat publiſhed a Libel, 
would, by a Cumberland Jury, be (as in jufe 
tice he ought to be) acquitted. For, . thoſe 
two Juries would interpret thoſe Papers, in 
thoſe different Counties, according to their 
true Senfe and Meaning + in each "ſpe, 
uyely, MY 
| — — — — NON: — — 
1 In the Caſe of the eee ona 
Motion in Arreſt of Judgment, Lord Mansfield ſaid, 
«It is the Duty of the Jury to conſtrue plain 
„Words, and clear Alluſions to Matters of uni- 
* verſal Notoriety, according to their obvious 
« * Meaning, and as every Body elfe who reads 
a muſt underſtand them. See Cooper's Re- 
ports, p. 680. | 


The 


© 

The Judges, in anſwer to the fifth Quel- 

tion put to them by the Houſe of Lards, fay, 
„The Senſe of a' threatening Letter, or of 
any other Words reduced to Writing, is no. 
* thing more than the Meaning which the 
« Words do, according to the common Accep- 
« tation of Words, import, and which every 
Reader will put upon them. Judges are, 
* in this Reſpect, but Readers.” 
And again, Judges have no Means of 
* knowing Matters of Fact debor (that is, 
out the Paper, but by the Confe Non 
* of the Party, or the Finding of the Jury: 
«© But they can collect the intrinſic Senſe 
„ and Meaning of a Paper, in the ſame 
Manner as other Readers do; and they 
can reſort to Grammars and Gloſſaries, it 
«© they want ſuch Aſſiſtance.“ 

1 highly approve of theſe very pointed 
Words of the Judges; for, it is perfectly | 
_ that as to diſcovering the Senſe of any 
. 4 Words 
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Words reduced to Writing. Fudges are 
* hut Readers. Conſequently, the Fury 
can read the Words, and can underſtand the 
Senſe as well as they can; and perhaps fre- 
quently much better, as in the Caſe of the two 
Counties I have juſt inſtanced. In ſuch Caſes, 
* Grammars and Gloſſaries? would be uſeleſs, 
When a Libel is obſcurely written, there 
are often Innuendoes inferted in the Indict- 
ment or Information ; as, for- inſtance, in the 
Caſe of the | King againſt Stockdale, ** Mr. 
% Haſtings” was mentioned in Mr. Stock- 
dale's Publication. Now, in order to ſhew 
who was meant, it was in the Information, 
explained, by ſaying, * Mr. Haſtings {mean- 
ing thereby Warren Haſtings Eſq. late Go- 
' * vernor General of Bengal). An Innuendo 
| therefore is, in fact, nothing more than an 
Averment of the Meaning of any particular | 
Expreſſion. Now, it is admitted, that it is 
* invariably left to the Jury to decide, whether 
| | the 


( 79.) 
the Senſe + affixed to the different Paſſages, 
by the D:nuendoes, be, or be not, fairly affix= 

i | ed 


1 * — 


— ge 


| + See the Direction given to the Jury by Lord 


Chief Juſtice Kenyon, in the Caſe of the King againſt 


Stockdale ; and alſo the Direction of Mr. Juſtice 


2 in the Caſe of the King 2 the Dean of 


—_— 
by 1s true, that the Judges, in their Anſwer 
to the fifth Queſtion put to them by the Houſe 
of Lords, reſpecting the Caſe of a threatening 


Letter, ſay; « If they” (the Judges) * could. 


cc reſort to a Jury to interpret for them in the 
« firſt Inſtance, who ſhall interpret the Interpreta- 
0 nion, which, like the threatening Letter, will 
ce be but Words upon a Paper?” But, theſe 
Words of the Judges obviouſly cannot apply to 
the caſe of a General Verdif ; inaſmuch as in that 
Caſe, the Words Guilty,“ or“ Not Guilty,” want 
no Interpretation. Whereas, in the Caſe of a Spe- 
cial Verdis, the Jury, when they find the Far, 


muſt find whether the Senſe of the Paper be - 


the 


* 
— he 
— . . ́¶ ⁰˙ 


ed to them. 80 thatn in Cafes of great Di 


᷑ries ate dee med, by thoſe wha would reſtrict 
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.culty,. the Judges leave toathe. Jury. the find 


ing of the. Senſe ; but, where. there are na. In- 


nuendaes, and conſequently aa Difficulty, Ju- 


their Rights, to be. totally incompetent to 4 
>a whether the. Publication be, or be not, 


| a Libel ! Every One. muſt be ſtruck with ohis 
_— nen. of chis We N de 


* 1 r _— a" 1 FI 7 — LES 
> 2 af 5 I 
* * 


_ the Jam as thay K put ee bathe Henddie, 


which Intepretation (it is true) is “ but Words 
upon a, Paper. It is therefore probable, that 
the Judges meant tq. point out à new O 
jeftion to a Jury finding 4 Special Ferdia, in the 
Caſe of a | threatening Letter, in. the Caſe. of a 
Libel, or in any other ſimilar Caſe, if the Jury | 
feel themſelves competent to decide the Law 2 | 
inaſmuch. as (according to the above-mentioned. 


| Notion) a Special Verdict, when there are Innu- 


endes, requires an Interpretation of the Trier = 
Fretation, which. a General Verdis obviouſly does 


o * 
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« I » 
in eonfidering this iinportunt Gueſt, it is 
Yitoper to fecollect what Sort of Judges we 
Have had in this Country, in former Times. 
la the unfortuate Reign of King Charles 
the Firſt, che Judges were aſked by the King, 


Whether he could, by Law, levy Ship-Money 
without Conſent of Parliament, in Caſes of 
Neceſiy. To which the Judges anſwered, 
that in Cafes of Neceſſity he could; and they 
very cottiplaifantly added, ** And of that 
% Neteffity your Majeſy is the file Fudge. 
in the Reign of King Charles IH. Screggr, 
that infamous Chief Juſtice of the Kings 
Bench, and all the other Judges, declared un- 
der their Hands, * 7427 to print or publiſh any 
we News book, of PamipBlets of News wbb der, 
« ;; illegal; that it is a manifeſt Intent to the 
** Breach of the Peace, and they may be pro- 
« ceeded againſt by Law foranillegalThing.” » 


6 


* 


"» See Chief Juſtice 95 Dise Bon to dhe 
e the Trial of Henry Carr for a Libel; ia 


M th 


1 92 * 
| At the Trial of the Seven Biſhops, in 1. ä 
| Reign of King James the Second, that 
Wretch Mr. Juſtice Allybone : aſſerted, that the 
Law reſpecting Libels was as follows: 3.40 1 
ue think” (ſays he) © * in the firft Place, that 
4% no Man can take upon him to write ata? 
« the actual Exerci A of the Government, 
"a unleſs he have Leave from the. Government, | 
1 but he makes a Lidel, be what he writes 
= true or falſe ; for, if once we come to im- 
« peach the Government by way of Argu⸗ 
ment, it is the Argument that makes it 


70 the Government, or not the Government; | 


7 ſo that, [ lay it down that i in the firſt Place, 
at « that the Government ought not to be i im- 
: 5 l peached 0 e nor the Exerciſe of 
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the e State Trials, vol. 111. That Trial was in 
the Year 1680, and was therefore, ſeveral Years | 


Ga AS I + 


Ker the unconſtitutional Act of Parliament for 


regulating the the Preſs Tad expired, DET nes 


+ —— - 4 ko «- - * 5p 4 — pe g , 
4 
. hos 
wa) 


* + cauſe I can in minage a Propoſition in itlelk 
14 doubtful, with a better Pen than another 


« Man * this, fay I, is a Libel. Then Hay 


* down this for my next Poſition, that nd 
* private Man can take upon him to write 
66 concerning the Government at all +” © 
In the Reign of King James the Second, | 
the Judges were of Opinion, that the King 
might / ſpend and diſpenſe with Laws, by- 
virtue of his Regal Authority ; that Money 
might be levied for the Uſe of the Crown, 
without Grant of Parliament ; that Subjects 
might be proſecuted for petitioning the King ; ; 
that a Standing Army might be kept up in 
Time of Peace, without Conſent of Parlia- 
ment; that it was lawful to difarm the Peo- 
ple; that it was not illegal to require excel. 
five Bail,'nor to impoſe exceſſive Fines, nor 


— * 6 : os — Es A: , * 
TI State Trials, Vol. IV. : 
* - a M 2 to 
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to Kli ere and unnſual Pai and 
(chat would be alnoſt beyond Belief, if it 
ware not recorded; in the Bill of Rights the 
that Gronts and Promiſes of Fines and Je 
© fritwres” might legally. be made © re 
4 any Gonvithon gr Judtant againſt the Pere 

« ſons, Av hoy the ſame were ta be levied c; 
Would it not then be intolgrable zo leave to 
Judges appointed by the Cxown, to decide the, 
Fate of Perſons wWho are accuſed Þ 

But we are" told: ahat there ig 4 1 
namely, Ne nnn 10 ſhe __ 
Lords el olige 2491277 
"Ow Webs ge neg to hone: _ 
that Houſc ſuch an odious Taſks: as that of 
deciding the Fate of evety- vaſaruonte. Car 
meal in this Kingdom? This wauld extend 
to all Oeſrs Eslrax. and ef High Treafan,, 
a Thayer er er bie une in 


— 


— 44 a 7 


] ec Ti Witham ui ary, Sx 4; tag i. 
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cſtyof Trials to a Conchuſiam in the Hauſa 6 


(WW). 
which u'Peffon' may be indiemd for High 


Lords, ' wlan the fingla Trial of Mr. hlafn 
tinge Gu e uniaiſheds, after nd 
- But to this oa by Writ * 
there is another inſuperable Objection. For, 
according to the Syſtem of thoſe who og. 
poled Mr. Fox's Bill, if there be xo - 
endoes, and if the Fact of Publication be either 
admitted or proved, dhe Defendant ought, 
at all Fivents (fay they) to be found Guilty, 
Ft is alſo maintained, that the Murter of Law 
may afterwards be diſtuſſed in the Court 
em Which the Record at NI Prius. was. 
« ſent, in Cduris of Error, and before; the. 
„Houſ of W 
— 8 
+ See the Anſwer of the Judges t to the third 


; Qui yt em by ho Lok. | 
| | Now 
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Now, all dhis Time (perhaps for Vea) 
the Defendant is to remain in Cuſtody. +. 
_ whilftthe-Qze/tion,of Law is to be thus no- 
tably decided; although, in the End, it may 
turn out that there is no Criminal Matter 


whatever in the Paper publiſhed ; and al- . 
though the Fury were e convinced FR ity, 


at the time of the Trial! ä 
However wh this Abſurdiry may appear. 


28547 


41 If: a e be ieee, he ought to be des. | 


 w 


quitted upon | his Trial; and upon Acquittal, im- 
mediately diſcharged: for, by the Act of the 14h 
George III. Chap. 20, §. 1, it is © Enacted, that 
every Priſoner who now is, or hereafter ſhall, 
60 be, charged with any Felony or other Crime, 
* or as an Acceſſary thereto, before any Court 
« holding criminal Juriſdiction, who, on his or 
< her Trial, ſhall be acquitted, ſhall be roma of 
« ſet at large i in open * 


wr 


4 


9 1 ; ! is 
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te) | 
this Remedy by” Writ of Erro F Tori if i 
Defendant were to be condemned by the 
Court, to ſtand in the Pilliy for à Libel, and 
were chefeupon to bring his Writ: of Error to 
| Feverſsthe' Judgment; he would nevertheleſs 
| (according to the decided Opinion of ſome 


of the ableſt Lawyers in this Kingdom) be to 
ſtand in the Pilhry, Before the Matter could 


be brought to a Hearing upon his Writ of 
Error; for, the Writ ef Error is no Super- 
| ſedeas,” or Stop, to the Sentence of tlie Court. 
; So that, an innocent Man is ff to ſuffer; and 
7 efterwards to be found Not Guilty! So much 


then, for this admirable Remedy * Writ of 


Error! ' 
0 But we are told that the Defendant tin 
another, and a prior Remedy, namely, by 
0 demurring to the Indictment. . This is in- 
« cident to criminal Caſes, as well as civil, 
«© when the Fa, as alledged, is allowed to be 
*« true, but the Priſoner joins Ihe upon 


8 * ſome 
5 


er 
: Robot 61d a6 hack, 
s Felony, Treaſon; or whatever d 
„ Crinte is alledged te be. Thus, for In- 
n Ihle, if u Man be indicted for hh 
ſealing u Greyhound. which it is bt Feb 
pig i era though he niſi 
ea of rwbing i f.! 1 
A Deſendant, therefore, ende ehe u 
. e eee eee 
2 2 
In like Manner, a Man indicted for . 
liching a' Paper charged to be 4 Libel, but 
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k Blackſtone's Commentaries, Val, IV. Pages 
233 and 334. 8th Edition, 
tes Point 


t 5 * 

| Fact ef Publicatign. . ebe, Un 
be bad. good Reaſons for nor admitting that 
he; u the Publiſher. He would. conſe 
queatly;: be "deprived of trying the eit oy 
Jaw upon Demutrer, mind yodTY $1 0,5 
But it has ben fd eee 
to-have 4nown better, that if a Man demurs 
to, an Indiftment;'and the Law is thereupon 
zug [20 be againſt him, final adgwen 
Will nat be given againſt him; but that he 


may ſtill he tried by a Jury, and that his 


having admitted tbe Fact upon Demurres 
Wet peechude the Juy from asgeieang 
him, as the Court will not record the Con- 
feen. Whereas, it is ſaid by Hawkins, 
in bis Pleas of the Crown, + That in eri- 
* minal Caſes, nat capita! (as for laſtunce, 
eee if the Defendant 
© Jemur to an dee. Ke. - the Court 


. 4 1. 2 MBS 4 47 r * 6 
F 2 * ,” 
1 - . 
14 . 


4 Val; I. p. 471. 6th Edit. 
6,9] . & will 


„ 


1 
1 will not give Judgment againſt him to an 


10 ſwer over, but nal Judgment. 


This then, is the incomparable Remedy, 


pas Demurrer, which we are . De- 
fendant has! Ant, 


The humane Spirit of the . of b Eng 


land has given to every Defendant, 'who is 


accuſed before a Grand Jury, THREE 


GUARDS to protect him againſt an unjuſt 


Judgment ; ſy of 3 nn. 5 


and of the Writ of Error. e 
- Firſt; the Grand Joy, who x may u throw 
out the Bill. , In! 


- Secondly, the Petit * ahh may e 5 


the Defendant, either when the Proof as to 
Matter of Fact is inſufficient, or ee 


deem the Low to be for the Defendant. 
Thirdly, the Court, who may grant — 
Defendant a Neu Trial, or who may e | 


> New 3 ain. 


in the Caſe of Convictian; for, if the Court 


think 


1 8 gi ) 

thief that Juſtice has not been done to the 
Defendant, it is proper there ſhould" be 4 
Fury of Revifen. But if a New Trial were 
granted in the Caſe of Acguittal, under Pre- 
| tence that the Court differed in Opinioit from 
dhe Jury this moſt intolerable Abſurdity 
might follow ; videlicet, that the Defendant 
might be finally found Guilty (and in a ca- 
pital Caſe, even loſe his Life), although no 
Jeſs than Twelve Men, namely the fir 
Jury, had upon their Oaths, . unanimouſly 
Pronounced him Innocent; which would be 
contrary to the firſt 8 98 ths * 
ene . e 
But if the dane! fury: hould: allo Sept 
Ate Defendant, then, upon the ſame Princi= 

ples, the Court might grant a third, or even 
# fourth Trial. 80 that, at this Rate, as 
Lord Camden judiciouſſy obſerved, 4 4 
Pgfendant could never be N 
b., RE 


„ „eee ene eee 


tm) 
Whenever the Detendamt,”? ſayd Black» 
Noor, cc mm. * * Am h either 


2 


ment, offer any Exceptions to the In- 
« as for want of i eikut Certarity; in ſets 
ting forth either the Perſon, the Times che 
*« Place, or the Offence; And if the Ob- 
j ections be ualid, the whole Proceedisgi 
. ſhall be /e# ghd but the Party may be 
, ;idivbed again. So that upen a Motion in 
Arrtſi Judgment, the Court may decide on 
the Regularity of the Proceedings; and ba 
ther theft appear A CRIME ſet forth inthe 
_ Indictment or Information, and-whethet the 


_ ſame be Merten charged: | For, if there 
be NO CRIME ſuſtcientiy tharged in the 
Necuord, the Defendant ought unt to have 


1 Blackſtone's Commentaries, Vol. IV. Shep. 
29th B 35 3 8th Edit. "ey 
| Judg- 


( 93 ) 
Judgment pronounced againſt him thereupott, 
It is therefore highly proper that the Court 


Nee -en R 
34 > Wn 
A Defendant is: bee wants 


vantage of the Defendant, | 


vera]! Securities above mentioned,” and muſt 
rhereſore be deprived” of none of chem. 
Whereas, in 4, Caſes where the Criminality 
or Imdoenco of a Defendant may happen to 
who hold that the Fate of the Beſendank, 


muſt depend upon the Derifion of 'the-Cotrt, ; 


THREE- GUARDS, and r his BEST; 
namely, his Right of being tried by his 
Peers, which is the Glory of the Engliſh 
Law; of that moſt tranſcendent Privilege" 


—— cee vol. Ht. Chap. 


_— $75. 8th Edit. 
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he cannot be affected either in his Proper- 


. 4 anatzimous Conſent of twelve of his Neigh- 
*« bours and Equals, | A Conſtitution, that 
may venture” (ſays he) . to affirm, has, 
under Providence, ſecured the juſt Liber 
4 ties of this Wan for a W 
Ages. r U 14 * 
| CE tate didnt 
ane Guards, inevery.Caſe; for, that 
when he is proſecuted by Information, there 
is zo Grund Fury ; to which I anſwer, that 
for that very Reaſon, it is the more eſſen- 
tial to uphold the men af: the en that 
remains. 
We ſhould allo . that it i is noe 
ll for the Judges in a Court of Law 
is, perhaps, one of the moſt excellent Parts 
ol that admirable Inſtitution, _ A great Law 
yer, whom I can never think of without Ve- 
neration, nor mention without, . the 


late 


658 


late Lord Aſbburtor, made au Obſervation 


upon the Law requiring Unanimity in Juries 
. — great RE 
had ay obſerved 8 a Gee; 
nances of à jury, that the major Part of 
them were carried away by a ſudden Impulſe, 
as it were, from ſomething that was ſaid by 
the Witneſſes or Counſel; and that me. 
imer that Impreſſion was: a wramg Ones, 


But, that he had obſerved one or more ſenſi- 


ble Men upon the Jury (as it was likely 
there ſhould be out of ſuch a Number) who 
were not carried away by ſuch wrong Im- 
preſſion; and that afterwards a right Vers 
dict was brought in: which' proved, that, ac 
the Majority of the Jury could nat bring im a 
| Verdict without the Concurrence of the reſt. 
the more ſenfble Men had by Argument 

brought over the others to their Opinion. 
This, therefore, was the good Efed, that re- 
4 444% 03+ ad -g1064. "og OR 


— 
— —— 
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"ta * | 

| Wed from. the an _ the 15 
. Gt 
6 ee 
e eee | 
his Profeſſion, of uncommon Acuteneſa, 
eee 

Lord Hale, in kits admirable Book of the: 


_ Hiftory of the Common Lowry, ſpeaking af 


| the ſundry Advantages of the Zuid by Fury: 
which he ſets. forth in detail, ſays, , It ha: 
ache unanimous Suffrage and Opinion. af 
„Twelve Men, which carries in itſelf 4 
«much greater Weight and Preponderation 
lo diſtaver the Truth of a Fact, than _— 
other Trial whatſoe ver. 
Thoſe who. contend, that “ 2he. FEE 7h 


| «of the Jury is ONLY to try FACTS,” ae 
_ nevertheleſs obliged to admit, that a _ 


my give a General Verdict of en 
- — — — — I e *r 


I Page 260. 3d Edit. 


Not 


6 


Noe Guilty, upon che vholp Wy put 4. 
Ifſue, *if they pleaſe to do it. If it be- 
meant thereby, that the Jury may do it legal- 
y. that is ſaying, in other Words, that the” 
Jury have the Rigbr to do ſo. But, if it be" 
meant that they cannot do it without acting 
illegally; then, why are they never puniſhed 
for fo acting? It is becauſe, by Law, they 
cannot be puniſhed for ſo doing. The Court 
cannot puniſh them, neither by Fine, nor 
Emp#iſoment : Buſhell's Caſe has completely 
ſettled that Point; and it has now been at 
reſt for above an Hundred Vears. They 
cannot be puniſhed by Artaint for aequitting 
a Defendant contrary to the Directions of the 
Court or Judge. For, Lord Chief Juſtice 
Vaughan; and the Earl of Maiifield, haue 
both declared, that een, 
oontrary to Law. e e un a 
There have been numerous Instance of: 
Juries acquitting Defendants, directly contra-'- 
1 to the ä and Directions of the- 
ain O : Court, 


ö 
Court, or Judge. Vet, no Court can touch 
+ Hair of the Head of any one of them. 
"_ But perhaps we may be told, that, al- 
quitting a Defendant contrary to the Direc- 
tions of che Judge, yet that, by Law, he can- 
nut puniſb them - Surely, no Man will ſo. 
| libe] the Law of England, as to tell us, that 
jury has a /ega/ Right to do wrong, à legal 
Right to act iegally, and to uſurp the laws. 
ful: Authority of Judges with impunity. The 
Common Law of England is not a Law of 
Felſys but a Law of M iſdom. It has been ſo; 
the ableſt Men in all Ages. Now, it is a. 
well-known Maxim of the Law of England. 
that there is No Wrong without a Re- 
| *4medy : and conſequently, that there can 
be no Uſerpation without Puniſbment; Theres, 
fore, as there is no legal Puniſhment for a 
Jury in the Caſe that I have juſt mentioned, 
iis a, Proof that there is na Uſurpation, . 

"ZN | when 


\ 


(4%) 
When u jury take upon dhemlelves to de- 
eide upon mm Lows 48 mene 
Matter of Faß. u Has 
There is one Ane "own Ab ns- 
eiple of leaving to Juriks the Derien of 
Matter of Law upon the General Iſſue br 
Plea of Not Guy, Which bas er Beth 
quoted by any of the Oppoſers of Mr: Fux x 
Bill; 1 mean no lefs a Man thin « CB ag 
tite of the King's Bench, my Lord Chief juſ- 
_ tice Zefferies. For, upon the Trial of 1 
gernon Sidney, who was tried for High Trea- 
ſon, for a ſuppoſed Conſpiracy. againſt the 
Life of the King, and for other Acts of 
Treaſon; Colonel Sidney ſaid, | ** They have 
& proved a Paper in my Study of Caligula 
« and Nero; this is eompaſſing the Death 
« of the King is it?“ Lord Chief Juſtice 
Pefferies then faid, © That I ſhall tell the 
« Fury. The Point in Law, you are totals 


* from the Court, Gentlemen. Whether 
Oz hee 


i chere be Fal fulfcient, that is er bur 
e eonſider f.. e een gn ee 
And in the Caſe of the King again, Sir 

Samuel Barnardiſton ++; this ſame Judge Je- 

feries ſaid to the Jury. The Proof. of the 

Thing #ſelf proves the evil Mind it was 


« done with. If then, Gentlemen, you be- 
© Jieve that? , h e Defendant wk Samuel Bar- | 


«c « Letters 


* . 48 4 Hi 4 £ FER 
* * 


* —_ 


* See State Trials. vol. ill. P. $05, 3d Tai. 
in the firſt Year of William and Mary, an 
Act of Parliament paſſed for annillling and mak making 
avid the Attainder of Algernon Sidney, on account 
of the Judge s Miſdirection to the Jury. Algernon 
Sidney was therefore, unjuſtly 1 of 20 Life 
by that abominable judge. 1 * 
t state Trials, Vol: ili. p. 940, 3d Edit. . 5 

It Let the Reader compare this R of | 
| Judge Jefferies with the Principle of Mr. Fox's 
Libel Bill, which | is, that on every Trial for the 
making, or publiſhing any Libel, the Jury may ; 


give + a General Verdict of Guilty or Not Guilty 
_ upon 


(0) 
. Letters, that is Proof enough of the Words 


*-maticiouſly, ſeditiouſſy and n ne 
40 the Information ““ 
— —Ü . — * — 


n 
* 


upon the whole Matter in Iflue and ſhall not be | 
| required or direBed, by the Court or Judge, to 
find the Defendant Guily, merely on the Proof of 
the Publication, and of the Senſe aſcribed 1 the 
ſame in the Indictment or Information. | 
The Reader will do well alfo- carefully to com- 
pare that declaratory Bill (Zan Act of 'Parlia- 
ment), with Lord Chief Juſtice Kewor's tnemor- 
able Direction to the Jury, in the Caſe of the King 
egainf Stockdale, * taken in en ate by ae 
i NEE aan. e beg 


t Lord Chief Juſtice Irie, . — 
and \execrable Judge, cloſed tne flagitious Diner; 


"= "©. Xx © 


Words ; viz. © Theſe Men that carry Sheep's 
a Cloathing, pretend Zeal and Religion; but, 
© their Infides are Wolves, They are Traitors i in 
« their Minds, whatſoever ere their outſide Pre- 
© tences. dene Trials, Vol. iti. p. 943, 34 


Rition. 
n 
yo | 6 . 
* * . 
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, than that here laid down by Judge Yef- 
| feries ; namely, that The Prof of the Thing 
. *7:feif* proves the '2vi7 Mind it was done 
„with.“ A Principle worthy of the Mat. 
Apply it, for Inſtance, to the Caſe of Homi- 
cide. Does the Proof of the Killing prove the 
evil Mind it was done with? Does it prove 


that it was Murder? This Prineiple is 


equally execrable in che Caſe of Libel. 
This violent and unjuſt Judge thus miſai- 
reSed thoſe Juries. But there is no wonder 
that He ſhould attempt to take from them 
their Furiſdiftion. Now, what is the Argu- 
ment that is urged in Juſtification of ſo Un- 
_ conſtitutional an Attempt. Why, nothing 
more but that common-place and thread- bare 
| . that · Judges are better Judges of 

Law than Juries.” To this I anſwer, 
that 2 wiſer and a better Spirit pervades the 

Law of England. Are the Members of tho 
Houſe I Lords, in general, better Judges of 


5 (0 ) 

Point: of Law, than the Judges? Unqueſ- 
. tionably not. Vet the Law has ſaid, that 
the Majority of that Houſe (though compara 
tively illiterate with reſpe& to Low). may 
reverſe every Judgment of the Judges that is 
regularly brought before them to be reviſed'; 
and] this, even when the Judges are unani- 


vous: upon the gubjeck. This Power of the 
Houſe of Lords is not: confined to eafy Queſ- 


tions (ſuch as Caſes of Libel), but extends to- 
themoſtabſtruſe, and.complicatedQueſtions, 


reſpecting Tenures, Inheritance, and Title 
to Civil Property; and to the. moſt difficult. 


Noints of Lato that can poſſibly berimagineds. 
Wu, (then; has the Conſtitution made: ſucli. 
' Men; even upon fich Queſtions, ſuperior 
to the Judges ? Becauſe the Conſtitution, 


though it values great Learning much, vas- 


lacs great Inpurtiality, refulting from aue. 


Pendauce, more. Therefore, ere e 8 
land given: to zun, who are not (abe dhe 


e Judges 


— 
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which I am now / contending. 


(per.) 
Judges) appointed by the Crown, that Spes 
cies of legal Pre eminence above 3 for 
Beſides, Juries are not ſo. illiterate | as ah: 
Enemies of Mr. Fox's Bill have been pleaſed - 
to ſuppoſe ; and upon any Indictment or In- 
formation for a Miſdemeanor, either Party 


has, by Law, a Right to have a Special 


Jury f to try the Iſſue; as mo * done in 
civil Caſes. 8 1 

An i ingenious Obſervation _ "Ry * 
bt the preſent: Chief Juſtice af the Common 


| Bae deim n N 


London and the Aldermen, who ſit: as Fudges : 


at the Old Bailey and his Lordſhip point- 
edly remarked, that according to the Prin- 
: ciples of the Oppoſers of Mr. Fox's Bill, an 


e n agp as 4 Juke. vas to he 


TH . 2931 2 1 4 N St ; 
. —— n * * 

I Act II. RIS + 
T Act 3. George II. e ag! : 

1 

* 


abe. deemed 
ky - 


. 
| deemed an infallible Oracle of Law, and was 
to'dire# the Jury; but that, if that ſame Al- 
derman happened to be himſelf upon a Fury, 
he was then ſuppoſed to become immediate- 
y incompetent to judge of wy Thing but mere 
Matter of Fact. | 
Nuo of the great Principles, upon which the 
Liberty of this Country reſts, are theſe, Firſt, 
that the People ſhall be bound by no Laws 
but thoſe of their own mating; namely, by 
thoſe only which ſhall firſt have been con- 
ſented to by their Repreſentatives in Parlia- 
ment: and this is the Reaſon for a Repre- 
— Conftitution, Secondly, that the 
Laus when made, ſhall, upon every General 
. Hue, be interpreted by the Country alſo, which 
Country the Furies are. Take away from 
the People, either of theſe two fundamental 


8 - WW 
+ . 
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Pillars of the Conſtitution, and from -that 
Inſtant the Nation is er/laved. | 
Me ought to be the more anxious to pre- 
ſerve that incomparable Right of the People 
the Trial by Fury, when we conſider its Ex- 
cellence, when compared with any other 
Species of Trial that has ever been eſtabliſh- 
ed in any Country. Compare it, for In- 
ſtance, with the Mode of Trial in our Ec- 
| clefiaftical Courts, or in our Courts of Equity, 
and the Contraſt will be ſtriking. xx th 

In the Trial by Jury, the Examination of 
Witneſſes is in Open Court. In the Courts 
of Equity, and in the Ecclefiaftical Courts, the 
Examination of Witneſſes is in private. In 
the Trial by Jury, the Witneſſes are not only 
examined, but cr9/5 examined, in order that the 
Truth may be brought out; and, in Caſes of 
Contrariety of Evidence, the adyerſe Witneſ- 


ſes are frequently confronted, Whereas, in 


the Courts where the Proceedings of the Ci. 
vl FR are RS. the Witmeſſes are exa- 
6 mined 


„ 

mined upon formal Interrogatories in writing; 
which, as Lord Hale + well ſays, ' preclude 
*©-occafronal Interrogations; and the beſt 
„% Method of ſearching and ſifting out the 
Truth is choaked and ſuppreſſed.” 

The Expence of a Trial by Jury is greater 
than it ought to be, or than it need be, if 
Hecial pleading were reformed ; which Re- 
form would be an Object of the greateſt 
Conſequence, particularly to the poorer Part 
of the Community. But, that Expence; 
ſuch as it is, is nothing when compared to 
the Expence of a Suit in Chancery. I have 
heard of one Inſtance of a Difj pute about 
Tithes, that was brought into the Court of 
Chancery to be ſettled; it was not a Queſtion 
reſpecting the Tithe of Corn, Grain, and all 
other · Producs of the Eſtate, but reſpecting 


— 
g 


x 
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I Lord Hale's A the n | ; 


| v. 255, 3d Edition. 
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the Tithe of a Part only of that Produce} 
namely, 'the Tithe of Hay: and what now” 
would any one: ſuppoſe, upon a moderate 
Computation, was the Expence to the Parties, 
of deciding that narrow Queſtion? It was 
(as I am informed) only, twice the Value of 
the Fee Simple of the Whole Eftate ! So much 
for the Economy of a Chancery Suit. 
Now, let us compare a Trial by _ 
* a Suit in a Court of Equity, with re- 
ſpect to the Delay. A Trial by Jury is, 
as every body well knows, decided in One 
Daæy. Are Suits in Chancery concluded in 
Days? No, nor in Months either. Suits in 
5 Chancery often laſt (as the Trial of Mr. 
Haſtings upon Impeachment, bas laſted). for 
Nears; and they. ſometimes laſt from Gene- 
ration to Generation. My Family: had a 
Suit dependi ing in the Court of Chancery i in 
Ireland, which (conſidering that it was a 
Chancery Suit) was tolerably ſoon ended 3: 
for, it laſted only about tus and. forty Years: 


(69 9 


All che Parties died before it was ended : im 
fact, it never did come to a Concluſion by 


any Order or Decree of the Court; for, 


forty Years, it ended at laſt by a Compromiſe. 
This is what is une ves Chan- 
cery Diſpatch.” | 
This reminds me of a bumoebot i Expreſ. 
fon of a Relation of mine, the late Earl of 


pany with a Gentleman who mentioned that 


he had lately bought a Spaniſn Horſe; which 


about his Grounds ; and the Gentlemen ſaid; 
in joke, that he believed he thould®* be 
obliged to build a Wall round the Horſe to 


keep him within Bounds ; but that, for the 


preſent, he had ordered his Groom to put 
him in his Corr. . I ſhould adviſe you to 
© do better, ſays Lord Cheſterfield; ** me 
him into the Court of Cha! y, and | 


« warrant you he will never get out.” 


| Lord Hale, in his Hiſtory of the Common. 
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Law of England +, ſpeaking of the Trial by 
Fury, ſays; And as this Method is more 


4 certain, ſo it is much more expeditions and 


*: cheap ; for, oftentimes the Seſſion of ore 


_ « Commiſſion for the Examination of Wits 


* nefſes for one Cauſe in the Ecclefaftical 


Courts, or Courts of Equity, laſts 'as long 


ag à whole Seffion of Ni Prius, where a 
10 hundred Cauſes are examined and tried.” ' 


Ras + Having explained ſome of the Advans 
tages of this incomparable Mode of Trial, 
| I will now ſhew, that there is 20 Differ« 


ence between a Trial for aLibel, and a Trial for 
any otber Crime, that can juſtify a Judge in di- 
recting a Jury to find a Defendant Guilty mere- 
ly on the Proof of the Publication, and of the 
Senfe aſcribed, in the Indictment or Informa- 


tion, to the Paper publiſhed. The pretended 


Ground for the Diſtinction is, that, in the 
Caſe of a Libel, * the Whole Matter appears 


. OY the Record; and that thevefore; the 


q : 3 1 
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Court can n the Lau upon the Mauer 
ſo appearing. | 

Now, it often happens FAR a Part ——_ of 
a or Paper publiſhed is inſerted, as the 
Libel, in the Indictment or Information. 
And it is admitted, that in this Caſe the Part 
omitted. may, when taken together with the 
Part inſerted, totally alter the Meaning there- 
of. As, for Inſtance, if a Libel were in- 
ſerted in a Pamphlet, which Pamphlet was 
written for the expreſs Purpoſe of reprubar- 
ing that Libel; it is obvious, that if that 
 libellous Paſſage only were inſerted in an In- 
dictment, that the Court could nat ſee upon 
the Face of the Record, what was the Man- 
ing of the Pampblet from which it was 
taken; and conſequently, could nat judge 
from the bare Record, whether the Author 
of the Pamphlet be, or be not, criminal. 


Therefore, to ſay that in this Caſe, cc ther 
t whole Matter appears upon the Rec 15 is | 


1 WW} 

| fore, that when it is ſaid, that in the Caſo 

of a Libel, the whole Matter appears upon the 
- Record, it is meant, that it ſo appears, when 
the Whole. of the Paper publiſhed is in the In- 
dictment or Information; and that when the; 
V. hole Matter ſo. appears upon the Record, 
then the Court can declare the Lam upon 
15 the Matter ſo appearing. If this be what 
is meant; then it would follow, that it would 
depend upon the Special Plaader who draws 
the Indictment or Information (or even upon 
his Clerk) to decide, whether. the Matter of | 
| Law ſhould-be determined by the Court, or 
by the Fury; namely, by putting in ſuch 
Indictment or Information, the I bole or a 
Hart only, of the Paper publiſhed 2. which 
is, I think, as prepoſterous. an Idea as any I: 
ever heard! 8 NUN. ally © 

- But I will demonſtrate,” that in the Caſe 
= a Libel,” it may often happen, even where 
the bole of the Paper publiſhed IS upan the 
Bean: yew that the Whole Matter: is NOT. 
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apo rbe Rreord. Iwill ſuppoſe an Hand- 
Bu to have been diſtributed in the Streets of 
Vondon, by the Defendant ; and that that 
Fact ĩs nor denied by him. 1 will even ſup⸗ 
poſe · that the Defendant brings no Witneſſes 
at his Trial; but, that he reſts his Defence | 
entirely upon the Caſe as made out by thoſe 6 
Sho conduct the Proſecution. And let me 
ſuppoſe that the Hand- bill fo ſet forth in the 
I or dae nia be ene as 


22 26 710 THE ENEMIES OF. POPERY. | | 
+, £06 Now. is the Time for you to-do. Juſtice 
16 to yourſelves, by taking up arms; and by 
« fighting, like brave Men, the Enemies of 
es the Proteſtant Cauſe." = 


| en 
ES” * A TRUE morberwer: 


| Mie would. opens FAR the Face 72 
5 Reed, 40 be a molt ſautiaus Paper; inaſ= 


| ( 14 ) 
much, as it calls upon a certain Deſeriptiom 
of the People, namely, upon the * Enemies 
* Popery,” to take up Arms; and that, not 
| for any legal Purpoſe (ſuch, for Inſtance, as 
ſupporting the Civil Power); but for the 
a Purpoſe of fighting the hs: Proc. 
* ten Coen =. 
The obvious Meaning, therefore, of Filet 
an Hand- bill would appear to be, that Pro- 
reſtants were invited to deftroy Noman C. 
0 tholics; which is no Doubt as wicked, and a 
infamous a Thing as can well be imagined. 
_ + That is to fay, itis a Solicitation to commit 
ſuch ſcandalous and atrocious: Acts a8 were 
_ eommiited in the Year 1780, when the Cha- 
Pels of the Roman Catholics were deſtroyed; 
the worthy Sir George Saville's Houſe was 
X attacked; when Lord Mansfield's Houle was 
1 durnt down ; "and when London was ſet on 
| . in ſeventeen Places in one Night. Let 
This then, is the Meaning 'of this Hand- 
il, as it appears — Fate of the Re- 
card; 


{t. ms } | 
cord and this would be, if poſſible, fil 
more clearly its Meaning, if it ſhould come 
out in Evidence at the Trial, that it had been 
diſtributed i in London, at the very Time that 
thoſe Enormities were committee. 

But, let me now ſuppoſe another Caſe; 
2 that the Witneſſes called in Support 
of the Proſecution to prove the Publication 
of that Hand-bill by the Defendant, were to 
prove, that at the very Time when the Copies 
of that Hand-bill were diſtributed in London 
by him, it was known there, that a Popiſh 
Prince had landed in this Country, and was 
in the, Heart of the Kingdom, at the Head 
of an Army, and was advancing towards the 
7 Metropolis, to overturn the Government, to 
vreſt the Crown from the Hanover Family, 
to eſtabliſh Popery, and to deſtroy the Con- 
| Ritution and Liberties of this Nation. And 
ſuch a Caſe, it is well known, did actually 
exiſt, when the Pretender was at Derby in 


4 the Year M. 


"Q's" * _— 
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I ſuch à Fact, for Inſtance, ſhould*come - 


ut in Evidence upon the Trial; pray what 6 


would igen appear to be the Meaning of this 
identical Hand-6ill? Why, a Meaning quite 
oppoſite to that which, without this parol and 
extrinſic Evidence, it ee "Ns. 
IVE wad ono | 

80 little, then,,. is lat 2 that the whole ; 


a Matter i is upon the Record: that it is manifeſt 


that in the Caſe 1 have. put, the ; Criminality 


or Innocence would entirely depend upon ws 
000 which is NOT upon the Record. 


Now, as it is obvious, that no jaſt and den 


cifrve Inference” of Guilt, can be drawn from 
what! appears in the Indictment or Informa- 


tion; there being Circumſtances eſſential to 


i the Guile or Innocence which do not ſo ap- 
pears... It conſequently follows, that in the 
Caſe of a Libel, the Criminality or Innocence of 
che Paper, ſet forth upon the Record as the 
Libel, is NOT (as has been moſt erroneouſly | 


. 8 an ä of Lew from the 
Record P 


tw 5 
Record ; even in the Caſe where the whole of 
fuch' Paper I8 upon the Record, and mw, 
110 Evidence is i given for the 6 Deftndanty 


rem Trial. | 
* 1 
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55 The above Obſervation ſhews, how exceed - 
ingly ill-conceived the firſt Queſtion was, that was 
moved, by the Chief Juſtice of the King's Bench 
to be put to the Judges; videlicet: © Onthe Trial 
* of an Information, or Indictment for a Libel, is 
ne Criminality or Innocence, of the Paper ſet forth 
in ſuch Information or Indictment as the Libel, 
Matter of Fa, OR Matter of Law, where no 
Evidence is given for the Defendant? - 
That Queſtion puts the Caſe of © uo Evidence 
being given for the Defendant ;"* as if it therefore, 
neceſſarily left the Defendant without Juſtifica- 
; tion; totally forgetting, that the Defendant may 
Juſtify. himſelf iy Argument, or by cro/i-examining 
the. Witneſſes. for the Proſecution, or even by. 
Facts that 0p come out _ their Examination 
— $6 * 1 ; 
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ib wall aid. by Lord Hale, in bis Hife 
tory of the Pleas of the Crown, that“ it is 
* the Mind that makes the taking of an- 
„ other's Goods to be a Felony, or a bore 
* Treſpaſs only. No doubt, the Intention is a 
principal Conſideration: and. what Aa Man's ; 
Intention is, when he does an Act, is a pure 
Matter of Fatt, and not Matter of Law. 
| As for [nſtance, a Man goes to a Horſe- 
7 dealer to buy. a Horſe, but deſires firſt to try 
; him, for A hort Time; 3 however, as ſoon as 
he is upon his Back, he rides away full 


+4 
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"To aſk 8 N E Criminality or ey 2 

« ws the Paper,” be * Matter of Fat OR Matter of 
66. 22 '. when it is obviouſly neither, but a Cam- 
Plex Nelion of Law AND Fact; is very much the 
ſame, as if any perſon were to afk a Chymiſt, 
whether Braſs were made of Copper OR Zis; 
whereas it is not made entirely of citber, Wen 
e e e Hg 
od Vol 1, p- So. = os 1h 

WS | Speed, 


19 

; Get all as not return. The Hoff- 
dealer thereupon ſends after him, takes him, 
And indidts him for ſtealing the Horſe. This 
Man, upon his Trial, does not deny His 
having gone away with the Horſe; but, 
Jultifies1 himſaf by faying, he had no Buren 
7ion to ſteal him; for, that be did not run 
away with the Horſe, but the Horfe ran 
Away with him. The Criminality or Inno- 
rence, therefore, of that Man, depends en- 
tirely upon that naked Matter of Fak. 
"> There was a remarkable Caſe, of a Man 
who was tried, fome Years ago, at Eaft 
 Gririftead for a Burglary +, before Mr. Juſ- 
tice Aſhurſt ; Mr. Erſkine was Counſel for 


& 


i 


* Fey whe. 4 
— — _ 


„ The Definition of = Burge, 33 
Lord Coke, i in zd Inſtitutes, (p. 63, 4th, Edit,) 
and by Blackſtone, i in his Commentaries (Vol. 
Iv. Chap. 16. p. 224, Sth Edit.) is, « He "that, 
by Night, breaketh and entereth into Man- 5 
ion houſe, -with Tarent to commit a Fig. 
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che Priſoner. The Facts were all admitted, p 
except the felonious Trtent; for, the Man 
infiſted, that his Intention, in entering the 
Houſe, was to reſcue ſome Goods of his own. 
The Jury, not chuſing to decide upon the 


Matter of Law, found all the Fas in a Spe- 


cia Verdict, and amongſt the reſt, ſtated 
in their Special Verdict, as 4 Fact, the 
Intention of the Man in entering the 
Fouſe, namely, that it was, “ 70 ved his. 
„„ | 

The Intention, therefore, being Matter of 
Fact, is not within the Province of the 
Judges, even according to the Principles of 
thoſe who oppoſed Mr. Fox's Bill; for, 
they have not yer contended that Facłs are to 
be decided by my Lords the Judges. | | 
The forging of a Will, a Bond, a Note of 
Hand, ora Bil of We is a ſe 


* * 


— 
** 5 


: 12 [This Fact in ſtated in Mr. Erſkine's FRE 
W Rights of Juries; p. 228. 
Offence, : 


=" 
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Offence... Naw: mhen's Man is indicted for. 
| © forging a Bil of Exchonge, for Inſtance, and 
* the.wbole Bill is ſet forth verhatin in the Re:. 
5 cord, it is left to the Fury to find, whether the 
|  " Priſoner be, or be not, Guilly.z. although the, 

\. Jury, before they can bring. i in a verdict of 

Guilty, muſt be convinced not only of the 

Fat, namely, that he forged; but that the 

Thing forged was, in the Eye of the Law, 2 - 

Bill of Exchange. ann bern han. the. uy - 

decide both Law and Fact, although the 

| whole Bill of Exchange is upon the Record. 35 
it is therefore, not to be endured, that a. 
| afferent Practice Wal bene the Caſe : 
of Libel. mo 


>» #4S - 4 5b # 


| Bench uk 25 chat « the Province of the 50 
„Nl. V n try FacrS,; and the 56. 
drawing. from the jury the Deciſion. of the 
| Queſtion of Libel or no Libel, is perfely 
| conſiſtent with that Principle. But, how 
| will be, — bis Principles, maintain his 
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 Confiftency in having, in the Caſe of the King. 
againſt. Stockdale, directed the Jury. to judge 
upon the Point Whether the Defendant, 
abo was charged with having \publiſhed the 
PHPampbler, did publiſh it + ?” What, in the 
Eye of the Law, is or is not @ Publication; has 
often been made a Queſtion ;/as it was in the 
| famous Caſe of the Seven Biſhops, who. were 
tried for preſenting a Petition to the King: 
and as it was alſo, in the Caſe of Fitton and | 
Car 1 ſlo. were proſecuted Sos a LI: 


7. See Fo Trial of John Stockdale rs Libel, 
taken i in Short Hand by Joſeph Curney, 
printed for Stockdale, p. 113. | YT 
It“ On Information againſt them for writing, 
| « printing and publiſhing, a Libellous Narrative | 
« and Play called Pluto furens of the Lord Gerrard * 


Car was agreed to be Guilty of all the Play; and 


| « the Evidence againſt Fi Fitton was only, that two or 
three Copies were found in his Chamber, which 


"IM per Curiam i is 0 Publication without diſcourſing 


«jt, or Delivery of it out, and he was acquitted. 
See Keble's Reports, Part ii. p. $02. 
if 
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8 with having * 

. Shed: ar Libel upon another, by making an 
Afﬀidavitin a Court of Juſtice, or by prefent« 
ing a Petition to the Houſe of Commons, ot 
by writing and ſending a private Letter tba 
Ftiend ] or were charged with having pub- 
Abe a Libel upon a Servant, by having given 
2 Character of him in writing; will the 
Chief Juſtice pretend to ſay, that it is there 
uo Queſtion of Law, whether the Thing writ- 
ten were, or were not, publiſhed? Such a 

Queſtion, of Law ariſes, I maintain, in every 

pfl Caſe of Publication, without exception; 

although in moſt Caſes, that | Queſtion! of 

Lew is very eefily. decided. Why then, did 

the Chief Juſtice of the King's Bench leave to 

the qury, in the Caſe of Stacidale, to deter- 
mine chat Queſtion of LAY, it it be. phe = 

L Pravince f the | Oh ONLY to try 

. FACTS?“ 1661419 1 
But. <ve in the Caſe where Aa 2 


#3 
Ca 
{ 


wa 
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to the Court, they ill do it in ſueb a Way, 
28 to reſerve to themſelves the Finding e the. 
 Verdift; as clearly appears from the Formof a 


Special Ferdi +. The Jury, in that Caſe, 
Srft find the ſeveral Fas ſpecially, and then 
y as follows, videlicet'; * And , upon 
* the Whole Matter aforeſaid, in Form afore- 
_ © aid bund it ſhall ſeem to the aforeſaid = 

Low upon which the Jury doubt] *:thor, 
<a aforeſaid ind upon their Oath, 
v that the faid-Defendant is Guilty of f ſtut- 
ing the Crime] : . But, 5, upon rde Whole 
36 Matter aforeſaid, in form aforeſaid found, 
en {ſhall ſeem 40 the - aforeſaid Juſtices, 
chat“ -fAating the Queſtion of Low, -as 


| aforeſaid, upon which the Jury doubt]; 
u tbem the Jury aforeſaid full upon their 
ach, cha the fuid Deſendam 36 bw 

a Wael wo * See 50 does x 
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80 that in the Caſe of a Special Verdi; 
the Jury aſk the Judges Affiſtance as Ic ier. 
upon thoſe Points of Law only, > | 
: [ERR an Indictment to be DOPE 
againſt a Man for forging a Bill of Exchange 
che Whole of which Bill is ſet forth im the 
Indi&ment. Now, there are ts Points of 
Law which ariſe in this Caſe; either, or both, 
of which may be the Subject Matter, upon 
which the Jury may pray the Opinion of the 
Court, in a Special Verdikt. Th Jury may, 
either. ud the Forgery and pray the Opinion 
of the Court, whether the Thing ſo forged 
| be, or be not, in Low, à Bill of Exchange. 
Or elſe, the Jury may find that it is a Bill of 
Brchange z and pray the Opinion of the 


Court, whether, under the Circumſtanocs of Tc 


Yr ROI eee | 
to a Forgery. | * Ef 

_ Therefore, the Jury VET to the Ovaie, 
| either Point of Low ar their own Optin is a 


( 126 2 
clear and demonſtrative Proof, that the 
Jury think fit, e a Nigt Wc gs 


; upon BOTH. r 90008 «86 


Iwill now fates an FTIR which i is Pl 
 Gilive upon the Right of Juries, to determine 
Matter of Law, as well as Fachs. Black- 
Kone, in his Cotnmentaries +, ſays, that 
it is a ſettled Rule at Common Law, that 
no Counſel ſhall be allowed a Priſoner -up+ 
#*.on his Trial, upon the General Iſſue, in 
any Capital Crime, unkſs ſome Paint 27 
%% Leu ſhall ariſe proper to be debated.” 
And Hawkins ſays the ſame Thing, in his 
Pleas of the Crown I. The Law has how= 
ever been altered by Statute ff, with: re- 
ſpect to High. Treaſon, and Miſpriſion of 
Treaſon. If the Priſoner be a; poor Man, 5 
und-cannot afford Counſel, n de hu- 
— — ELL IVE ALES) — 
4 Vol. iv. Chapter 27. p. 35 5» 8th dane, 05 
S447 Page oo. 1 
tf Ae of 7th and 8th Willam 1. Chap. 3 
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mane. Spirit of the Law of England, that the 
Court mit ain him Counſel, who will act 
for him gratis, and argue Points of Law be: 
fore the Fury. As, for Inſtance, if a Man 
were indicted for forging a Bond, which is a 
Capital Offence ; and if a Queſtion of Law 
were to ariſe at the Trial, whether the Bond, 
the hole of which i is in the Indictment, be, in 
the Eye of the Law, a Bond., or not: in ſuch 
Caſe, the Counſel for the Priſoner muſt ar⸗ 


© 7 T 
* * « , 
. aqui > 22 iy 3 1 
n — 


». 


1 The Judges, i in their Fro. to *s fir 
Queſtion | put to them by the Houſe of Lords, 
fay, that « the very few Particularities which oc 
« cur in legal Proceedings upon Libel, are not 
* peculiar to the Proceedings upon Libel, but do 
4 or may occur in all Caſes, where the Corpus 
= delifii | is ſpecially ſtated upon the Record. Ac- 
cording to this Rule, ſo expreſſed; the Caſe of 
Libel, and the Caſe of the Bond above put, do 
(at leaſt in Principle) agree; Rept as beth 
Rs | 36.1 $3. 448 
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gue > that Print of Law before the Fury ; but, 
upon Matter of Fad, the Priſoner's Counſel 
is not entitled to be heard. Now, ſince it is 
(as Blackſtone and Hawkins ſtate) a ſettled 
Rule of Law, that Counſel, who cannot ſpeak 
upon the Fact, mould nevertheleſs be al- 
| lowed a Defendant, expreſsly for the Pur- 
poſe of arguing the Points of Law before the 
Jury; I appeal to the common Senſe of 
— Mankind, whether that Rule of Law is not 
A demonſtrative Proof, that Furies babe @ 
1 Righttd decide upon Law, as well as Fat. 
But it is faid by ſome Perſons, that the 
- Jay are * to compound their Verdi of the 
121 Fass as it appears in Evidence before them, 
« ond of the LAW as it is DECLARED. to 
* them by the JUDGE . which. is as, much 
as to ſay, that Arguments of Counſel upon 
Points of Law, though addreſſed to the Jury, 
0 not intended for the Jury, but are only in- 


tended for the Judge at the Trial, the Fury 


being to take the Leu . as if it 
were 
; 3 ; 
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avere poſfible, that the Law ſhould intend, that 
| Counſel ſhould addreſs themſelves to Twelve 
Men, whem it is meafit that they ſhould be 
heard only by One; and that One, not even 
one of the twelve! I theſe Argumetits about 
Lau, wete only intended for the Fudge, he 
would nor fuffer the Counſel to addreſs him- 
"ſelf to the Jury; but would do; as Lord 
Mansfield did, in the Cafe of the King 
 teainft Horne, when his Lordſhip fopped Mr. 
Horne, who was begitming to addreſs the 
Jury (not upon a Poiat of Law, but) upon a 
mere Point of Practice. For, as ſoon as the 
Information was opened, Mr. Horne addrti- 
ſed himſolf to che Court, in the W 

Words s? 
© « My Led, wick 5 Lordſhip's Permiſ- 
e fion, I believe it is proper for me at this 
«ire, before Mr. Attorney procerds, to 
$ « make an ObjeQion, and to requeſt your 
2 Lerdhip Deciſion concerning a Point of 
1 8 n . Pracbice 


601309 
Pfackire in the Proceeding of tfiis Trial. 
Have I your Lordſhip's Leave?” ? 
To which Lord Mansfield ſaid, . Car 
e rainy. Mr. Horne then addreſſed him: 
ſelf to the ** Gentlemen of the Fury. Upon 
which Lord Mansfield interrupted him and 
faid, (Nor to the Fury,—You are to addreſs 
. yourſelf with reſpect to the e of 
„ gde Proceedings, to Me F.“ Ui nel 
Whereas, on the contrary, 0 Mr: At- 
N e General Thurlow, and Mr. Harne who 
pleaded his own Cauſe, came to argue the 
Point of Lau before the Jury; namely, 
| whether the Paper publiſhed was, or was 
not, a Libel (for, the Publicatian was admit. 
ted); thoſe Arguments about Law were las 
they akvays are, in like Caſes) addreſſed' to 
the Gentlemen of the Fury; and the Judge 
did nor call Mr. Attorney eee Mr. 


, * 2 . tx _— F ; * F 5 
1 3 457 4 ene. n 1 — 
at 
* * , 


en 2 * 


I See the Trial of Joh Horne, ahi: rake 
verbatim by Mr. Blanchard, p. 3. 


n 

Seni öder for ſo doing. Neither dd 
Lord Chief Juſtice Kenyon, in the Caſe of the 
King againſt Stockdale, nor Mr. Juſtice Bul- 
ler, in the Caſe of the King againſt the Dean 
of St. Aſapb, interrupt Mr. -Erſkine although 
he eh arty when h he aldiefed this | 
Jury. 9 
- ARE Cate of the King aller Horne 
abord-mentioned; Mr. Horne's Defence was, 
that the Troops had been guilty of Murder. 
Mr. Attorney General Thurlow in reply, ad- 
Areſſing himſelf to the Jury, ſaid, Gentle- 
emen, The Matter of - the Libel is this,” 
Ae then ſtated the Advertiſement and ſaid, 


Let us ſee what is the Nature of the Ob- 


* ſervation he (Mr. Horne) ' makes upon 
vt: in che firſt Place, he ſays; that I left it 
_ . #-exceedingly ſhort; and the Objection to 

my having left it ſhort was ſimply this, 
ee that I had ſtated no more to you but this, 
z that the Libel ĩmputed to the Conduct of 


the King's Troops the Crime. of Murder: 


. i 82 I ſtated, 
| 4 


8 * Gentleman's Notions of arguing them ſuf 
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l Rated it as imputing it te the Troops, 
ordered as they were upen the Public Ser- 
vice, and imputing to that Service the 
Crime and Qualification of Murder, was 
an Expreſſion ſcandalous and ſeditions in 
* itſelf, reflecting highly upon thoſe Troops 
C reflecting highly upon the Conduct of 
_ {* them; reflecting upon them 16 all the Pur- 
. poſes and Conclu/ions this Infarmatian flates x = 
put it ſeems I did not argue it ſufficiently 3 
L confeſy very fairly, that to argue ſuch 
« Propoſitions. as thoſe according to that 


* ficiently, is far beyond all the Compaſa, 
r all abe Talents, and all the Abilitigs that! 
1 have in the Werld; 1 canner /oeek four 
Hus in order to demor/frate iu Yar; that | 
„ taxing People with the Crime af Murder, 
and taxing the Conduct of dheſe Neaple 
with that Imputation, is 1 Zobel 
e upon choſe meant to be reflect augen if = 
VE 4 of 
. ; : | 3. 
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+ of better Tilents than myfelf, whotean - 
l expend four or five. Hours upon enlarging 
u thoſe Matters, I don't envy; bim, of his 
& Abilities ;\ if I did, ray Lungs would not 
««-ficiently demonſtrated . that Propofition oe 
% Now, upon the other fide, what is the 
Kind of Anſwer that is made tb this? To 
4+ prove that it wer Murder, aſſerting chat it 


% h, Murder over and over again in the 


1 Speech, as à Palliation and Defence of the 
Libel; but he ſays he is to prove that it 
mn, Murder.“ And again, ! I will never, 
_ + ſo long as I live, aceede to this at H 

. fttionaf Low, chat a Man ſhall be at Like 
ty, in 4 Libel, to charge you with. che 
* Crime of Murder, and when indicted. for 
that Lobel, or otherwiſe brought into Judg- 
mont for it before the Court; he-ſhalk put 
yon to prove it ur Murder; I never heard 
i af ſuch a Propoſition ever being uſeſl: q 
an under Weak 5: thore is 0 


\ 
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inn 
*"Maxim of Law to be fetehed from any 
Country, or of any Age like it. 
he Attorney General having thus addref- 
ſed the Fury upon the Point of Lau, is a di- 
ret# Adniifion on his Part, that æbe Fury mar 
competent” to decide it. But it is ſaid, that the - 
| Fury, in cafe of a Libel, when the whole of 
it is upon the Record, Bj uo mort to de f 
the Decifion of the Law, than the: By<ſtanders 
iu the Court=houſe;—For the Sake of Argu- 
ment, be it ſo. Suppoſe then, that that At- 
torney General had addreſſed b - identical 
Speech about Law, not to the Jury; but to 
thoſe, who according to this new-fangled 
octrine, had as much to do with the Pim 
Lew, as the Jury had; namely, tothe 
Byfanders in the Court-houſe. What | 


duld any body, in that Caſe, have thought 
vf this learned Attorney-General Vet, in 


what Reſpect would it have been more abſurd 
or him to have addreſſed this Speech about 


_ to e to:havguadt- 
| dreſſed 5 


„ v6: þ Þ 

_ Vrefſed it (as he did) to the Fury; ' whis; ad- 
Tording to this ſtrange Suppoſitioir had wo 
more Right to decide uponi- Matters of laid 
than the Gentlemen and Ladies who were 
preſent at the Trial; or than the. Maß mti 


| Street Under the abſurd and prepoſterous 


© Suppoſition, that ** the:Province of rle Fury 
iu to (try FACTS. a bis: Conduct wa 
wild and extravagant. ni Bt we iabülnos 
But knowing — 


VUnderſtanding, and of the greateſt Ability, 1 


müſt. of courſe, endeavour to reconcile his Con- 
duct, at leaſt with Common Sexſe; and d; muſt 
about Law in the Caſe of the Kingragainiſt | 
Province to decide upon | Matter of Lam 
upon the General Iſſue or Plea af Not Guilty; 
às well las to decide upon Matter of Fact. 
He therefore acted w/ely and | judiciatiſy in | 
n anſaer to this, it may. paſſibiy be fads = 
mien | that 


„ö O5ÿ[Cj́æFC as con. 

a Coane, in the Caſe of the King againſt 
Home: and therefore, that it is unfair to urge 
hat a Man ſays as a Counſel, as an Argument 
upom this Subject. But I do not fo urge it 
although I do not admit, that an Attorney 
Seceneral profecuting a Man ex Officia ought to 
be conſdered merely as 4 Coumſel) 3 I do not 


conſider bar he ſaid when ho argued the 


Pont: of Law before the Jury; nor "whether 
ma ann Point I mean to urge id, that in 
whatever Manner he may have argued the 
Noi & Law, his having argued it av all 
before. the Jury, is a clear. Prof. that he 
dleemed them eampetent to decide iti. 

unden), and Mr. Attorney General De Orey 
afterwards Lord Chief Juſtice of the Com- 
mum Pleas), purſued the fame conflatutional 
Lane of Conduct, when they reſpectively pro. 
510 bY ſecuted 


= tC i ) | 
as Mr. Attorney General Thurlow did in the 
In ſhort, it is an eſtabliſhed Practice, that 
the Queſtion of the Criminality or Innotener 
of ' "Defendant, is argued before the Fury; | 
and that, as well n * 200 as 
in other Cass... 
But ſome Perſohs have a moſt es h. 
| dun bes this Subject. They hold in the 
firſt Place, that tbe Jury i ONLV 2 ry 


F acrs⸗ 7 Therefore Arguments reſpecting 55 


Lau (according to them) are improperly 


| cddtefed 5 che Jury. One ſhould ſuppoſe, 


that thoſe Perſons therefore think, that thoſe 
Arguments of Codnſel about Lew are intend- 
ed for the Judge who prefides at the Trial! 
No, by no Means: for, thoſe ſame Perſons 
are of Opinion alſo, that it is vr for a fingle 
Judge, fitting at Ny Prius, 16 dſeuſe 
te the Nature of a Libel, nor to comment 
ET The Fudge, therefore (upon 

= thoſe 


6 138) 
. thoſe Principles), has no more to do with Law, 
„ hilſt he is ſitting as a ſingle Judge at Ny 


5 Prius, than the Jury has. And therefore, 


thoſe Arguments about Law are intended 
neither for Judge nor Fur) 

Conſequently, all the learned ne 
of Counſel at the Trial (according to the 
extraordinary Opinion of theſe Men) are by 
the Law, intended only to be waſted. in Air, 
or elſe are intended for the Conſideration and 
Information of the Judges in Maſiminſter 
Hall, who are not even nen at 15 Diſ- 
cuſſion 

Another fingular Amen "Wa _ uſed 
apien this Subject; namely, that the Words 
* againſt the Peace of the King,” in an Indict- 
ment or Information for a Libel, are mere 
Words of Form, like the Words .f moved 
« and ſeduced by the Inſtigation of the Devil.” 
And therefore, that a Jury may convict a De- 
fendant, although it may no? appear to them 
e e ee 
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( 135 TY ER. 
chat the Paper publiſhed is 4 * again the - 
* Peace. , 
Whereas, Lord Hale i in his Hiſtory - of £7 
the Pleas of the Crown +, ſays, that An 
* Indictment, without concluding againſt the 
Peace, is inſufficient. Therefore, the 
Words againft the Peace,” are not Words 
of Form; but are an eſſential Pare of n 
dictment. . 
On the contrary, the Words ** not having 
God before his Eyes, but being moved and 
e ſeduced by the Inſtigation of the Devil, are 
mere Words of Form; and Burn FF, pea 
ing of thoſe Words, ſays, I do not find 
« it aſſerted by any Authority, that theſe 
* JPords are neceſſary in an Indictment.” 


+ Vol. 11. p. 188. 


# See Burn's Juſtice, Article Indictment, 
Vol. II. p. 570, 15th Edit. 1 


T 2 Con- 


(wo) 

-. Conſequently, a Jury, in conſidering what 
Verdict they ſhall give, are not to attend to 
theſe mere Words of Form; but; they arc 

bound to take into their Conſideration. thoſe 

Mentia! Words, again the Peace. 

Judge Blackſtone + lays it down, that, 
in order for a Paper to be a Libel, it muſt 
tend to © the Breach of the Peace. 


4 10 Elackſtone's Commentaries, Vol. III. 
pP. 124, 725, and 126, 8th Edition, it is faid, 
Mere Scurrility, or opprobrious Words, Which 
* neither in themſelves import, nor are in Fact | 
© atrended with any injurious Effects, will t 
« ſupport- on Afion. S0 Scandals, which coticern 
Matters merely Spiritual, as to call a Man He- 
* retic or Adulterer, are cognizable only in the | 

« Feedlefraſtical Court; z unleſs any temporal Damage 
IM * enſues, which may be a F oundation for a per 
&« quod. Words of Heat and Paſſion, as to call A 


Rogue and . if produttive! of i no Yilk 'Conte- 


1 eo 2 * 5 « quence 


6 


11 


| ( 141 ) | 
The preſent Chief Juſtice of the Common 
Pleas has maintained, with great Strength of 
Argument, that ſpeculative Writings 1 | 


n are not Libels. 


re 1 {FW * 1 PPS a "IS 1 a a ** 1 
2 — — - 


* 


* quence, and not of any of the dangerous Species, 


* before mentioned, are not aFionable : neither are 
* Words ſpoken in a friendly Manner, as by Way 
C of Advice, Agmonition, or Concern, without 
« any Tincture or Circumſtance of III-will: 


C for, in both theſe Caſes, they are not maliciouſly 
* ſpoken, which is Part of the Definition of Slay= 
Ar. Neither are any reflecting Words made 
U Uſe of in legal Proceedings, and pertinent to the 


© Cauſe i in Hand, a ſufficient Cauſe of Action for - 
« * Slander. Alſo, if the Defendant be able to 
« juſtify, and prove the Words to be true, no Ac- 


l tion will lie, even though Special Damage hath 
we enſued : for then, it is no Slander of falſe Tale. 
= As if I can prove the Tradeſman a Bankrupt, ; 


* the Phyſiciari a Quack, the Lawyer a Knaye, 5 
95 and the Divine a Heretic; this will deftroy their 


6 
8 8 8 
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be Thing that is illegal, is the exciting 
any one to Sedition, or to a Breach of the + 
Peace. The Queſtion therefore, upon àa EI 
bel i is, whether the Paper publiſhed did tbut 


wa <# . 
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* « repetive Actions. And again, te With ** 


: « to Libels in general, there are, as in many other 


| « Caſes, two Remedies ; one by Indiftment, and ano: 
ther by Aclion. The former, for the PUBLIC 


« Offence; for, every LIBEL has a Tendency to 


cc the BREACH OF THE PEACE, by provek. + 
« ing the Perſon libelled to break it: which Offence is 


« the ſame (in Point of Law) whether the Matter 


« Defendant, on an Indifment for publiſhing a Litel, 


« is not allowed to alledge the Truth of it by 


65 « Way of Juſtification, - But, in the Remedy by 
Action, on the Caſe, which is to repair the Par 
«in Damages for the Injury done him; the De- 
_ « fendant may, as for Words ſpoken, Juſtify the 


Auth of the Falis, and ſhew that the Plaintiff 


L ** received no Injury at . 


. 0 contained be true or falſe; and therefore, the 


— 
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ercite, AND was /o intended. Conſequents. 
ly mere Speculative Writings on the Capſti. 
tutian are not Libels, however abjurd they 
may be. Suppoſe, for Inſtance, that a Man 
were to write @ ſpeculative Work, to prove 
that a Trial by a fingle Judge would be far 
preferable to the Trial by Jury; or that a 


Parliament, compoſed only of a King and | 


| Houſe: of Peers, would be beyond Compari- 
ſon better than a Legiſlature of King, Lords, 
and Commons: No Man could poſſibly re- 
probate ſuch a Work mots than I ſhould: 
but if the Work did not excite the- People to 
Sedition, ſuch a Hpeculative Publication could 
certainly never be deemed a Libel: for, A- 
furdity is no Part of the Definition of A Label. 
If our boaſted Liberty of the Preſs were to 
gonſiſt only in the Liberty to write in praiſe 
af the Conſtitution ; that is a Liberty enjoyed 
under. many arbitrary Governments. I ſup- 
poſe it would not be deemed quite an anpar- 


denable Offence even by the Empreſs of Ruſſia, | 


* - o 
© + *. 4 I's . * 
* * * . 
— 
« » 
l — 
, 


80. 
— Man were to take it into his Head to 
write a Panegyric upon the Nuſian Form 
| of Government. Such a Liberty as chat might 
therefore properly be termed the RUSSIAN 


LIBERTY OF THE PRESS. But, the 
Engliſh Liberty of the Preſs is of a very dif. 


_ ferent Deſcyiption. ; for, by the Law of Eng- 
land, it is var prohibited to publiſh. Pecula- 


tive Works upon the Conſtitution, nn 


they contain Praiſe or Cenſure. 


/ The Liberty of the Preſs is ene 
value; for, without it, this Nation might 


ſoon be as thoroughly enſlaved as France was, | 
or as Turkey is. Every Man who deteſts the 


old Government of France, and the proſenr 
Government of. Turkey, muſt be therefore, 
earneſt to ſecure that Palladium of Liberty; 
and muſt alſo be anxious to preſerve to the 
people, inviolate, the Tia! by Fury, that 
e that incomparable and guardian 


Various 


* 


t us ) 
__ © Various Reafens have deen aſſigned, why 
i Mr. Fons pan peat into 
= Law. 8 12 att 
8 © Becauſe the Rule laid down by the 
Bill. contrary to the unanituous Opi- 
Anion of the Judges; and the unva- 
* ried Prafiice of Ages, fubveits a fun- 
1 damental and important Principle | 
of Engliſh Juriſprudence; which 
leaving to the Fury the Trial of 156 
e Fact, reſerves to the Court the Deci- 
4 *# fon of the Law. It was truly faid 
Np by Lord Hardwicke, in the Court of 
enn King's Bench, that if ever theſe 
come to be confounded; it will prove 
* the Confufion and Dran of the 
12 7 1 of England. SELIG 3 
| Aly, «+ Becauſe Furies can in no Caſe decide 
4 whether the Matter of « a Record be 
* ſufficient, upon which to found a 
judgment. The Bill admits the Cri- 
.  * minality of the Writing ſet forth in 
FE OTE. U the 


* 
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dae the Indi ctment, or Information; 20 
e Matter of Low, whereupon Judgs 
| 15 ment may be arreſted, notwithſtand 
5 ing the Jury have found the Defend - 
sant Guilty. This ſhews char the 

« ' Queſtion is aw, the: Record, and dife 
- C tinctly ſeparated from the Province 
Abbe Fury, which is ONLY. to wy | 
. „FACTS. 4.4 
ah, « Becauſe, by confining he Rube, to an 
ks, * Indietment or Information for, a Li- 
ma 6 bel, it is admitted that it does not ap- 
« *« ply to che Trial of . the General Tue 

| n an Achion for the fame. Libel, or 
Py wy, Sort of Attion, or any other Sort of _ 
PRs. Indiment er Information. But as 
N a the — Principle and the ſame 
Rule muſt apply to all General Iſſues, 
K W ** or to, none, the Rule, as declared 


5 Fo by the Jill, is manifeſtly ow 
FE 8 6275 ous.” 
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can) © 

Reaſons have certainly not the De- 
merit of perplexing the Subject by any arts 
ful Sophiſtries, nor of rendering it obſcure 
in Depth of Law. Every one almoſt can 
perceive their Fallacy. Few Obſervations 
It is rather ſingular, that amongſt all thoſe 
Reba atodoald/nocbs one Nane is *** 
founded on a Miſtke. 

From the Caſes already died, it + aide 
appears, that it has not been © the unvaried 
Practice of Ages,” to leave to the Fury the 
Trial of the Fact, and to Ow 10 the Court | 
the Decifion of the Law. , | 
It is equally clear, that Jos a Miſtake to 


ay, chat . Juries can in 10 Caſe! decide, 


* whether the Matter Fa Record be Juffici= 
f upon which to found 'a Judgment. 
For if, from a Blunder, a Man were to be 
charged in an Indictment, with having ur- 
| &/ariouſly broken open an Houſe in the Days 
, and if the Judge at the Trial did not 

. ob ſer ve 


| 2 

=_ 
e e, » Unleſs 8 
2 1) williet 
— mw x 
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y another 10 . 
e te fa. 
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| ple ny Law an Pu And although | 


a Point of Law, which, upon a Motion in 
Arreſt of Judgment, may come before, and 
be decided by the Court; yet nevertheleſs, 
at the Trial, the hole of that complex · Nueſ· 
ton of Law and Fact is before the Jurys 
and muſt, as Lord Chief Juſtice Vaughan 


properly maintains, be rgolued and der-. 


mined by them. For the Law has wiſely 
Provided (as has been already (aid) different 


GUARDS to prevent an wyja/ Judgment 
„„ 


derer 6 mo, ht the Angumens of 
eee this matt wunde Zak 


dee: namely, that the Point of Law (in 
| mmm 


— ä 3 | ih | 
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: G be [determined upen only ONCE: 4 

chat, as it may be determined by the Court 

upon a Motion in Arreſt of Judgment, it 

. never "theyafave to 1 nen 2 1 
en e RY 


As well Sight they PAY that 0 Crare is 
Weſtminſter” Hall has any Right to decide 
N any Paint of Law, becauſe that very 

Point of Law may afterwards be men 
We Houſe Lr 
I have now been ſpeaking of che Cale ot 
Conviction; for, I have already ſhewn, that 
| the Deciſion of the Jury is (and ouglu to be) 
en. in the Caſe of Acquittal. + 
The next Prop6ſitioh ,-videlicet, “that the 

e Queſtion i is upon the RECORD, and diftintt= 

« by feparated from the Province.of the Fury, , 
1 cobich is ONLY ro try FACTS,” contains 

two Miſtakes ;'as has been OY prove 
ed already. 3 

In the famous Caſe of the FIRES Biſbops, 
who w were tried for publiſhing a Libel ; bes 

E | foro 


(an ) 
fore the Jury. went out of Court to conſider 
| dei, — deſired to have the Pa» 
which- Lord Chief Jute Wright ſaid; 
«©. The Statute: Book they ſhall have *.? Did 
we Chief Juſtice order the STATUTE 
BOOK to be given to the Fury in order to 
enable them to try FACTS? DD 160 
It is further ſaid, that 5 e the 
4 Rule to an Indictment or Information for 
A Libel, it is ADMITTED that it does not 
©. apply to the Trial of the General Iſue in an 
Alion for the ſame Libel, or any Sort f 
w Action, or any other Sort of Indiftment ur 
« Information.” No ſuch Thing is admitted 
by Mr. Fox's Bill, nor was it ever admitted 
to my Knowledge any where: but directly 
the contrary has been ſtrenuouſly' contended: 
Now, let it be obſerved, that this is not a g 


* 5 s * 9 
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n to aber the Law's for if it wers lo i 
; Tum of Inforniavin for a Lite, ins Open, 
is Declaratory Bill to condemn ae of 


Dien which the Legiſlature has deemed 


to be illegal. The Bill, therefore, reprobutes 
the very PRINCIPLE upon which that Spe- 
cier Direction is founded ; and conſequently 
the Bill condemn, ac illegal, that . of | 
Direction in all Caſes, 4 
In the Act of the 16th Charles I. e 
iv. H. 2.) it is “ declared and mated, that 
the Charge impoſed upon the Subject, for 
the providing and furniſhing of Ships, com- 
= en eee 


—d VE ©: 


—{ 


n 161 is by this AR, that the extra-judicial Opi- 
nion of the Juſtices and Barons, reſpecting Ship- 
Maney, and the Judgment given by the greater 
Part of the Judges againſt Jon Hampden, were 
declared to be illegal, N 

el 


| | 
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en de Leen — of dh 
« Realm,” ” Now it might juſt as well be 
ſaid, that, as that Declaratory AQ. is confi? 
to Sbiß - Aaney, it is therefore ADMITTED 
thereby, that it i« A for the King to levy 
Money in all other Caſes without "OT: aue 
of Parliament], ; 

The oppoſers af Mr.. Fox's, Bill ip w 
ſpeRt to Authorities of Law ſeem to be ſur- 
wonder therefore, that the aforeſaid Regens 
againſt that Bill, ſhould be attempted to be 
bolſtered up with what is ſuppe/ed to have 


been ſaid by Lord Hardwicke in the Court of 


King's Bench. The above-mentioned Words 
which are quoted as Lord Hardwicke's, are 
reported in the Caſe of the King againft Poole. 
It is ſaid to have been a Motion for a 
New Trial, on an Information i in the Na- 
*« ture of a Ne Warranto againſt che De- 
** fendant to the «by what Authority he added 

X n 


E\ 


(ww) 
| & as Mayor of Liverpool, for that che Ver- 
dict was found on the Matter of Law 
x « apainſt . the Direction of the Judges the 
Judge at laſt ORDERED the Jury to find 
*.-it ſpecially, but chey brought-in'a General | 
Verdict . ii M now ted bog v 
Lord Hardwicke is reported to have 
faid ++ chat, when the Judge upon a 
2 Doubt, of Law, directs the Jury to bring 
« in the Matter ſpecially, and they find a 
Genera! V erdict, that is a ſufficient Foun- 
« dation for a new Trial.” And alſo ++ 
5 that, « for any T7. "FART can appear to'a Su- 
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-F See Caſes argued. and adjudged i in the Court 
of King's Bench, in, the 7th, th, gth.and Loth 
Years of King George the Second, in the Time 
of Lord Chief Juſtice e from P- 23, to 
Þ 2380 ntl Pot i n 
cr Page 26. 03 Fo fot ors 
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pe Court,” the Fury © might a fan 


* kbkir Verdis on this; that the Defendant 


Shad not the Majority of weten d 


, Thiel was granted, td. 
This Caſe is reported by — 

Writer, and bears every Mark of a fdurious 

Compoſition; or at leaſt, of an inaccurate Re- 


port. For, who ever heard of a · Fudge 


* RDERING a Jury“ e * TY 
ſhould give? W 


One may ole to this Caſe þ reured the 


Wipe" of b Renlets: 0 


— 


ee eee or Gb demwd; 
8 Dt with thee Airs from Heaven, or Blaſts Hoe Hol 2 
: « Be thy Intents wicked or charitable, L 

„Thon com'ſt in ſuch a hh 4” 


nnn 1 N ae. 


* cannot bi. File Lord e = 
the Teeth of ſuch Authorities as Littleton, 
Coke, Hale, Vaughan, Holt, &c. ſhould ever 
* X * 7 
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bave laid it down as a Principle, that a Fudge 
ſhould always have it in his Power 50 tate 
; from a JURY their unqueftionable Right of giv- 
ing a GENERAL Perdie, by ORDERING | 
them to find ſpecially. It would have been 
As flagrant a Violation of the Laws and Con- 
ſtitution, a as was committed when the Char- 
ter of the City of London was violently and 
| Mlegally taken away by the Court of King's 
Bench +, in the Reign of King Charles the 
Second; and as to the Conſequences to the 
Public, they would be infinitely worſe. And 
it would have been the more violent, as it is 
ſtated in e Report, that ** for any "Thing 
hat appeared to the Court the Fury might 
** have faund their Perdie” on a Matter bd 


8 Mo * 
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+ By the Act of the 2d of William and Mary, 


|  Seffion 1ſt, Chap. viii. $ 2, that Judgment of 


the Court of King's Bench, is declared to be 
illegal and arbitrary, and is declared and enaBed to be 


reverſed, annulled, and made _— | 
ES | FACT; 
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| FACT: namely, © that the Defendant had 


* xo the Majority of Votes. And nothing 


18 reported to have appeared to the Court, that 


the Fury were mftahen as to the Fact. And 
therefore, although the Jury might have found 


their Yerdi# upon a FAC T; and, for any 


Thing that appeared to the Court, might haue 
been per fectiy RIGHT in ſo finding; yet, the 
Verdid was ſet aſide, becauſe they did not 


| obey the ORDER of the Judge, which, was | 


nd rey. 15 
It is therefore, much more 1990 er- 


| pole, that this Coſt is inaccurately reported by 


the anonymous Reporter, than to ſuppoſe that 
Lord Hardwicke and the Court of King's 
Bench did act in a Manner fo vialent and un- 
conſtitutional. Yet, ſuch is the Cafe which 


is relied" on by the Oppoſers.of Mr. Fours 


falutary Bill; and for want of better Autho- 
rity, e e eee ieee 
1 eee * 


- When _ e 25 thoſe above flated, 


* * 
TY . reſpect- 
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& W442 > 


4 : n 
— - e A ere ee Cee — — — = = — 


Ro „„ 
reſpeRing-Furicr, Libete; and. GENERAL 
VERDICTS, are not only treated with Re- 
ſpect, but are hell forth as Objects of Vene · 


nmtion ; it is indeed high Time for Members 
of the. Legiſlature to be vigilant, and for the 


People, themſelves to be n THE 


WATCH W 71 + * 
One cannot ſee ee eee 


above mentioned, attempted to be ſet up 


is this enuntry as an Authority of Law, 


without admiring the Advice af a cble- 
brated Writer · , in his Dedication to the Eng- 


4% Nation; 6; Let me exhort and conjure 


| «you? (days he) never to ſuffer an Invaſion 


of iyout political Conſtitution, to paſs by, 
e without a determined, perſevering! Refiftance. 
One Precedent creates another. They ſoon 
d accumulate, / and conſtitute) Law: What 


. Teſterday was Fact, To- day is Doctrine. - 


Examples are ſuppoſed to juſtify the moſt 
dangerous Meaſures; and here they do nut 


* = 
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( i5y 1 
„ AKssacly, the Defect is pplellby Aris 


© Jogy.—Be aſſured, that the Eaws, ack 
a0 protect us in our civil Rights, grow” out 
of tlie Conſtitution; and that they muſt 
fall or flouriih with it. This is hot the 
Cauſe of Faction, or of Party, or of ariy 
Individual, but the common Intereflof every 
Man in Britain. 7 nts 2 
1 know I ſhall be aſked; why I am fo 
exceedingly / anxious. upon this Subject It 
will be ſaid, Are ou. preſent" Fudger nur 
learnied,' are they. not boneſt; and" reſpiettable' 
what then haves: to fear? It is with / great 
atis faction that I admit, that our profent 
Judges are of that Deſoription. But let us 
recollect the Reg wWhyr they are ſd. 80 
> lng an he Judges are confined by Law % 
uſe the Expreſſion of a leamed and venerable 
Earl) to the giving © rei- Avid 1b Yu. 
ries both as 'to Lau und Fu, ſo long will 
die Judges be reſpectable. Bur if ever that 


: — Vi FER A i 
5 ' + Earl Camden, | | 
at | | ſacred 


We „„ 9 

ae Frinciple of the Law .of Kogland 
ſhould be ſubverted, and if the Time ſhould 
ever come, When the Power of Furies ſhalt 
be deſtroyed, and when the Characters, tho 
Lives, the Liberties, and Properties of the 
People ſhall: be at the Diſpoſal of Fadger 
appointed by the Crown; from that Moment 
it becomes the Intereſt of any corrape Mint» 
 er-who hereafter may ariſe, to appoint for 
Judges, his moſt violent Partizans, and thoſe 
who would go the greateſt Lengths to ſupport 
his flagitious Government. We might then 
Have again placed upon the Bench, ſuch Men 
a Judge  Fefferies himſelf; if, in the pre- 
A *. could Nan 
found. 
1 eta ae 
dat . Trials by Juries have been uſed in 
* Nation Time out of Mind, N 5 80 
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yp Tridl 3 per , Pais, PERS 3 : by Giles Duncomb of 


khe Inner Temple. 
cc con- 
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4 contemporary and coeval with the Art ci. 


1 VII Government thereof, and Adminiſtration 


of Juſtice ; for, amongſt the firſt Inhabit- 


e ants the Britons, the Freeholders were uſed 


in all Trials. And Trial by Jury was 


* practiſed by the Saxons, continued by thie 


«©. Normans, and confirmed by Magna Charta; 


2s, 
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« and was ever ſo eſteemed and prized in this 
** Iſland,” that no Conqueſt, no Change of 


Government ever prevailed to alter it.“ 
Fear otherwiſe has it been, with reſpect᷑ to 


every other Part of our Conſtitution. . Cor- 


ruption has, in former Times, pervaded the 
. Houſe Commons; and the undue Influence 
of the Crown, in thoſe Times, has even orept 


into the Houſe of Lords. Previouſly to the 
happy Era of the Revolution in the laſt 
Century, we have had Tyrants upon the 


Throne; ſuch as the bloody Richard the 


Third, the cruel Henry the Eighth, the three 
e Kings of the Stuart 3 and that 


* 
V3 


K * „ 


0 Elie Tarquin King James the Second. We 
have had in our Courts o Fuſtice, fuch exe- 
crable Men as the Ship- money Judges of 


EEing Charles, and the diſpenſing Judges of 


Bench ſuch Monſters as Scroggs and Yefferied; 
whoſe very Names no honeſt Man can hear 
without Horror and Indignation. Our Habeas 


Corpus, that ſecond Magna Charta, has ſome- 


times been ſuſpended by Act of Parliament. 
The People have been diſarmæd by wranduc 
Stretch of the Prerogat ive, which flagrant 
Violation of the Conſtitution was afterwards 
pointedly reprobated in the Declaration and 
Billof Rights. Even the very Eſſence of Free- 
dom in this Country has been attempted to be 
. deſtroyed, by that moſt violent and alarming 
of all Meaſures, the licenſing Act of King 
- Charles the Second, which totally deſtroyed, = 
for a Time, the Liberty of | the Preſ, mw 
ſhort, at ſome Period or other of our Hiſtory, = 


. 


5 | ® —_— 
_ 0 163 0 5 
"every Thing valuable, every Thing important, 
in our-Form of Government, has been either 2 
annihilated or rendered uſeleſs ;; and every " of " 
Rampart againſt, Tyranny, every Defence of * | 
our Rights, and all the D of the | 
Conſtitution, have ſuffered a temporary Over- a 1 
throw, by the violent Efforts, or artful De- 1 
ſigns, of the Enemies of public Freedom. - 
One Citadel however, has withſtood the Siege: 
One important Fort has alone ſucceſsfully re- 2 
ſiſted the Attacks that have been made upon | 
it: it has reſiſted for ages: it has neither been 1 
_ deſtroyed by Sap, nor taken by Storm. 
If therefore, we are ſtill a free Nation; if this 
Kingdom is the richeſt, and the moſt proſper- 
ous Country that at this Moment exiſts in 
Europe; we owe it to that ſtrong Hold, and 
Fortreſs of the People, to that impregnable 
GIBRALTAR of the Engliſh Conſtitution, | 
the TRIAL BY-JURY. This is that invalu= * 
able Bulwark of Liberty, which Parliament 


finden it as one of my moſt eſſent 8 
d cefend it deadly to the laſt Hear fg 
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